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WYOMING OUTDOOR COUNCIL

January 23, 2004

BLM Casper Field Office
Attn: Linda Sloan, RMP Revision
2987 Prospector Road
Casper, Wyoming 82604

Re: Comments for the Kemmerer RMP Revision

Dear Ms. Sloan:

The following comments are submitted by the Wyoming Outdoor Council for
consideration during the revision of the Casper Field Office Resource Management Plan (RMP)
revision and associated environmental impact statement (EIS) that have been solicited by the
Bureau of Land Management (BLM).

The Federal Land Policy Management Act (FLMPA) and related BLM regulations
require BLM to manage the public lands and their resources pursuant to an RMP. All future
actions must conform to the terms and conditions established in the RMP. Given this
overarching importance, BLM must ensure careful adherence to the legal requirements
applicable to an RMP established by FLPMA, and the requirements for preparing an EIS
established by the National Environmental Policy Act (NEPA).

To help ensure those requirements are met, we ask BLM to consider the following
comments. In the first section of these comments we ask BLM to consider requirements
applicable to any EIS, particularly at the scoping stage. Next we ask BLM to ensure the RMP
abides by the requirement to not allow unnecessary or undue degradation of the public lands. In
the third section of these comments we present general requirements applicable to land use
planning that are established by FLPMA. In the fourth and longest section we present a number
of resource-specific concerns and the legal requirements applicable to those concerns that the
EIS should consider and which the RMP should make provision for. In the final section of these
comments we address needs related to a statement of desired outcomes for the RMP and
alternatives that should be considered in the EIS. Special emphasis will be given throughout
these comments to issues related to oil and natural gas leasing, exploration, and development.

REQUIREMENTS APPLICABLE TO AN ENVIRONMENTAL IMPACT STATEMENT
THAT BLM MUST COMPLY WITH DURING SCOPING

The “scoping” stage of preparing an EIS requires BLM to make two determinations: (1)
what is the scope of the project – in this case the RMP – to be analyzed in the EIS and (2) what
are the issues that will be analyzed “in depth” in the EIS. 40 C.F.R. § 1501.7(a). See also BLM
Handbook H-1790-1.V.B.1; BLM Handbook H-1601-1.III.A.1; 43 C.F.R. § 1610.4-1 (requiring
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scoping for RMPs to comply with Council on Environmental Quality scoping regulations).
Other environmental reviews (such Biological Assessments and consultation for species listed
pursuant to the Endangered Species Act) should be identified so that they can be done
concurrently with the EIS and integrated with it. We believe the issues identified in these
comments are within the legal scope of an RMP, and therefore they should be analyzed in depth
in the EIS.

In determining the scope of the EIS, BLM must consider “connected actions,”
“cumulative actions,” and “similar actions.” 40 C.F.R. § 1508.25. Connected actions are actions
that are “closely related” to the RMP. Closely related actions include any reasonably foreseeable
oil and gas development projects that would not occur “but for” authorization provided in the
RMP. Examples of oil and gas development actions/projects that would not occur but for
authorization in the RMP include leasing, exploration projects, and full-field development
projects. Thus, the EIS should address each of these types of connected actions/projects in
detail, and given the significant amount of historical data that exists for these types of
actions/projects they are reasonably foreseeable and a detailed consideration should be possible.
Similar actions include authorizations for oil and gas development occurring on State and private
lands in or adjacent to the geographic area of the RMP, Forest Service Forest Plans and other
analyses authorizing oil and gas activities on nearby lands administered by the Forest Service,
and RMPs for adjacent BLM Field Offices/Districts. The scope of the EIS should include a
detailed analysis of these similar actions so as to foster informed public participation in the RMP
revision and informed decision-making by BLM. Cumulative actions are actions that,
incrementally, have cumulatively significant impacts, even if the individual impacts are minor.
Thus, BLM should define the scope of the EIS to include analysis of the cumulative effects of
actions/projects that have impacts in common with those resulting from oil and gas development.
Impacts and actions that should be addressed in a cumulative fashion include, but are not limited
to: road construction effects, activities leading to soil and vegetation disturbance, activities
leading to changed habitat structure, activities leading to habitat fragmentation, and activities
causing air or water pollution. These cumulative impacts result from a number of cumulative
actions, including oil and gas development, and thus they must be addressed in a comprehensive
manner. Similarly, the scope of the EIS must include consideration of direct and indirect
impacts of oil and gas development activities. 40 C.F.R. § 1508.25.1

An issue closely associated with the consideration of connected, related, and cumulative
actions and impacts is the Reasonably Foreseeable Development (RFD) scenario for oil and gas
development. This issue will be addressed below in the sections on socio-economic issues and
oil and gas leasing issues. Suffice it to say here that development of a realistic, well supported,
economically rational, and scientifically based RFD is crucial for a proper analysis and
determination of connected, related, and cumulative impacts.

Council on Environmental Quality (CEQ) regulations require a reasonable range of
alternatives to be presented and analyzed in the EIS so that issues are “sharply defined” and the
EIS provides “a clear basis for choice among options . . . .” 40 C.F.R. § 1502.14. CEQ
regulations and court decisions make clear that the discussion of alternatives is "the heart" of the

1 In this regard we ask BLM to consider the report “Fragmenting Our Public Lands, The Ecological Footprint From
Oil And Gas Development,” The Wilderness Society (C. Weller et al., authors), September 2002.
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NEPA process. Environmental analysis must "[r]igorously explore and objectively evaluate all
reasonable alternatives." Such objective evaluation is gravely compromised when agency
officials bind themselves to a particular outcome or foreclose certain alternatives at the outset.
Therefore, in the context of oil and gas development BLM must use the scoping process to
develop alternatives that emphasize needed environmental protection even if such alternatives
limit and/or strongly regulate oil and gas development and not dismiss such options without a
thorough and careful analysis in the EIS. Elements of an alternative that achieves needed
environmental protections are presented in the concluding section of these comments.

BLM should hold early scoping meetings, as provided for by CEQ regulations so that the
public can be fully informed of and participate in the RMP revision process. 40 C.F.R. §
1501.7(b). These meetings should include meetings at times and places that allow the
participation of people who do not live within the geographic boundaries of the RMP, or even
within the State; for example, telephone conferences or web-based scoping meetings should be
considered. See BLM Handbook H-1790-1.V.B.c.4 (encouraging use of “a variety of methods
and mediums” for facilitating public participation in the scoping process). This recommendation
is consistent with, and required by, BLM’s land use planning regulations. 43 C.F.R. §§
1610.2(a), (f).

BLM must bear in mind that the “primary purpose” of an EIS is to “insure that the policies
and goals defined in [NEPA] are infused into the ongoing programs and actions of the Federal
Government.” 40 C.F.R. § 1502.1. The policies and goals of NEPA include,

 Encouraging a “productive and enjoyable harmony between man and his
environment”,

 Promoting “efforts which will prevent or eliminate damage to the environment and
biosphere”,

 Using “all practicable means and measures . . .to create and maintain conditions under
which man and nature can exist in productive harmony . . .”,

 Fulfilling “the responsibilities of each generation as trustee of the environment for
succeeding generations”,

 Assuring “all Americans safe, healthful, productive and esthetically and culturally
pleasing surroundings”,

 Allowing beneficial use of the environment “without degradation . . . or other
undesirable or unintended consequences”,

 Preserving “important historic, cultural and natural aspects of our national heritage . .
.”,

 Achieving a “balance between population and resource use . . .”, and
 Enhancing “the quality of renewable resources” and maximizing recycling of

depletable resources.

42 U.S.C. §§ 4321-4331. See also BLM Handbook H-1790-1.V. B.2.a.(3). Thus, the issues that
BLM must identify for analysis in its EIS include the above goals and policies, and we ask BLM
to “insure” that these considerations are “infused” into oil and gas leasing, exploration, and
development activities considered in the EIS and authorized by the RMP.
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NEPA requires BLM to make a number of considerations that we specifically urge BLM
not to overlook. NEPA requires the BLM to “insure that presently unquantified environmental
amenities and values” are given consideration, “recognize the worldwide and long-range
character of environmental problems and thus support international efforts to prevent declines in
the world environment,” and “initiate and utilize ecological information in the planning and
development of resource-oriented projects.” 42 U.S.C. § 4332, 40 C.F.R. § 1507.2. See also
BLM Handbook H-1790-1.V. B.2.a.(3). Thus, in revising this RMP, BLM should consider,
analyze, and wherever appropriate facilitate, international efforts to prevent environmental
decline. These include a number of international agreements and treaties for resource protection,
such as United Nations biosphere reserves, migratory bird treaties, the Convention on
International Trade in Endangered Species, and international efforts related to biological
diversity preservation, among others. The EIS supporting the RMP should also explicitly
address unquantified environmental values and ensure they are given equal emphasis relative to
economic analyses, and ensure up-to-date ecological information is utilized in developing the
EIS and RMP.

The BLM NEPA Handbook requires BLM to identify the purpose and need of the project
being analyzed. BLM Handbook H-1790-1.V.B.e. While the purposes and needs for the RMP
are broadly defined by the FLPMA and other law, BLM should give specific attention to the
purposes and needs for oil and gas related activities that will be analyzed in the EIS. BLM
should address in detail what the purpose of future leasing is. It should address what the purpose
of future potential exploration and development activities would be. These considerations
should be made with explicit recognition of the relative value of the RMP area for meeting local,
regional, and national energy needs and what alternatives exist for meeting those needs locally,
regionally and nationally. Alternative forms of energy such as wind power must be considered
when determining the purpose and need for oil and gas development along with the relative
contributions of alternatives and fossil fuels to climate change. The relative value of the area for
meeting energy needs versus supplying environmental amenities/needs should be considered in
identifying the purpose(s) and need(s) of oil and gas development. Similarly, identification of
where specifically oil and gas leasing, exploration, and development is appropriate and
inappropriate in the RMP area, and why, should be addressed in the EIS as part of the definition
of the purpose and need for the RMP.

BLM’s Land Use Planning Handbook requires BLM to identify desired outcomes or
desired future conditions resulting from implementation of the RMP. BLM Handbook H-1601-
1.II.B.1. BLM should determine what the desired outcome(s) from oil and gas leasing,
exploration, and development activities are, particularly with reference to the desired outcome(s)
for endangered species protection, prevention of habitat fragmentation, protecting the naturalness
of landscapes and their aesthetic appeal, the prevention of unnecessary or undue degradation of
public lands, the prevention of air and water pollution, and the protection of surface owner rights
on split-estate lands. Mechanisms for resolving conflicts between the desired outcomes for oil
and gas development relative to other resources should be identified in the EIS and adopted in
the RMP. The requirement for BLM to prevent unnecessary or undue degradation of the public
lands should be paramount in such balancing. Furthermore, some statutes, such as the
Endangered Species Act, require that where there are conflicts between what is desired for oil
and gas-related activities versus other resources, the objectives for oil and gas development must
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recede. The RMP should acknowledge this and make provisions for meeting this requirement.
For example, closure of lands to certain resources uses, such as oil and gas development, is
specifically provided for as a means to achieve desired outcomes. BLM Handbook H-1601-
1.II.B.2. Measures for protecting the land to achieve desired outcomes should be developed at
an appropriate scale, with a landscape or bioregional scale being the appropriate scale for many
actions, particularly endangered species protection. BLM Handbook H-1601-1.III.A.4.
Development of a statement of desired outcomes will be addressed further in the concluding
section of these comments.

It is rarely possible for the BLM (or any other Federal agency) to obtain perfect amounts
of information. BLM must not allow this fact to stymie environmentally informed decision-
making by BLM. CEQ regulations essentially establish a presumption in favor of obtaining
information that is essential to reasoned decision-making. See 40 C.F.R. § 1502.22. See also
BLM Handbook H-1790-1.III.A.2.d. BLM should take steps to gather needed information in all
but the narrow range of exceptions permitted by the CEQ regulations. But if BLM concludes
information is not essential to reasoned consideration of alternatives, or the cost of obtaining the
information is exorbitant, or the means for acquiring the information are unknown, the BLM
must nevertheless scrupulously abide by CEQ guidance in this regard, namely that “credible
scientific evidence” be presented relative to reasonably foreseeable significant adverse impacts
(including low likelihood but catastrophic impacts) so that the impacts can be assessed based on
approaches that are “generally accepted in the scientific community.” See 40 C.F.R. §
1502.22(b). See also 40 C.F.R. § 1502.24 (requiring professional and scientific integrity in an
EIS).

Monitoring of RMP implementation and the impacts resulting from plan implementation
are crucial. A number of legal requirements apply to plan monitoring, and they should be
carefully adhered to. See, e.g., 43 C.F.R. §§ 1610.4-9, 1610.5-3; BLM Handbook H-1601-
1.IV-VII. Likewise, the RMP should make provision for the effective enforcement of its
provisions. It is worth noting that the standards and requirements developed in an RMP are
mandatory and must be implemented, and not just when site-specific projects are pursued. See
Southern Utah Wilderness Alliance v. Norton, 301 F.3d 1217 (10th Cir. 2002).

“IN MANAGING THE PUBLIC LANDS THE SECRETARY SHALL, BY
REGULATION OR OTHERWISE, TAKE ANY ACTION NECESSARY TO PREVENT

UNNECESSARY OR UNDUE DEGRADATION OF THE LANDS”

This provision from the FLPMA is a mandatory requirement applicable to all resource
uses and decisions affecting BLM lands. 43 U.S.C. § 1732(b). Consequently, it must serve as a
bedrock for all analyses in the EIS, and activities undertaken pursuant to the RMP. It is crucial
to recognize that unnecessary or undue degradation must be prevented; the RMP must provide
that both prongs of this standard are met. Clearly, the BLM bears a heavy responsibility before it
can authorize activities that may degrade the public lands.
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We urge BLM not to define “unnecessary or undue degradation” by default, in a negative
fashion. In the context of oil and gas development, we specifically recommend that BLM reject
the position that because regulations provide that an oil and gas lease conveys the right to “use so
much of the leased lands as is necessary to explore for, drill for . . . and dispose of all of the
leased resource . . .” essentially anything an oil and gas lessee proposes to do to develop a lease
is “necessary” or “due” and therefore any resulting degradation of the public lands is not
“unnecessary” or “undue.” See 43 C.F.R. § 3101.1-2 (but also providing for substantial retained
discretion in BLM to regulate oil and gas development despite issuance of the lease). Instead,
we urge BLM to require, in a direct and positive fashion, that oil and gas development not cause
unnecessary or undue degradation, and to ensure that this is the case. The confusing, circuitous
approach of defining unnecessary or undue degradation by default leads, for example, to an
improper failure to require directional and horizontal drilling technologies, which may not be a
lessee’s first choice, but which will still allow development of a leasehold but with far less
degradation of the public lands, which is what BLM must concern itself with. Given the direct,
unambiguous command from Congress to do whatever is necessary to prevent unnecessary or
undue degradation, the RMP should define, and prevent, unnecessary or undue degradation in an
equally direct, positive fashion. The recent decision in Mineral Policy Center v. Norton, Civil
No. 01-00073 (HHK), (D.D.C. November 18, 2003) should be considered by the BLM to
determine its responsibilities to prevent unnecessary or undue degradation of the public lands.

BLM MUST ENSURE COMPLIANCE WITH THE LAND USE PLANNING
REQUIREMENTS OF THE FEDERAL LAND POLICY AND MANAGEMENT ACT

Under FLPMA, land use plans for public lands are to “use and observe” multiple use and
sustained yield principles, give priority to designation and protection of areas of critical
environmental concern, and provide for compliance with pollution control laws, among other
things. 43 U.S.C. § 1712(c). See also 43 U.S.C. §1711(a); BLM Handbook H-1601-1.
Likewise, specific management actions must be done pursuant to multiple use and sustained
yield principles. 43 U.S.C. § 1732(a). These requirements must be borne in mind as the RMP is
developed.

The Requirement To Manage For Multiple Use And Sustained Yield Has Substantive
Components That Must Be Adhered To

The definition of multiple use in FLPMA is long, but key provisions include the
following: (1) Public lands and their resource values must be managed so that they “best meet
the present and future needs of the American people;” (2) It is appropriate that some land be used
“for less than all of the resources;” and (3) There must be harmonious and coordinated resource
management that is done “without permanent impairment of the productivity of the land and the
quality of the environment with consideration being given to the relative values of the resources
and not necessarily to the combination of uses that will give the greatest economic return or
greatest unit output.” 43 U.S.C. § 1702(c). Sustained yield as defined in FLPMA can be
achieved either by “high-level annual” or “regular periodic” output of resources, so long as this
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is accomplished in a way that can be maintained in perpetuity and is consistent with the
definition of multiple use. 43 U.S.C. §1702(h). These definitions give substance to the
requirement that land use plans and resulting management actions are to use and observe
multiple use and sustained yield principles.

The purpose of this planning process must be to produce a plan that “best” meets the
present and future needs of the American people. The RMP cannot adequately meet these needs,
or generally meet these needs, or largely meet these needs, it must “best” meet them. FLPMA
explicitly requires that what is “best” must be viewed from the perspective of the present and the
future and all alternatives, including the proposed action, must be designed to satisfy this
requirement. What is best now may not meet future needs, and since future needs may be
unknown in some respects, the only way to “best” insure that future needs are met is to develop
and select alternatives that have a large built in margin of safety. To achieve a large built in
margin of safety the plan should emphasize resource and ecosystem protection, which will best
ensure that future options are retained. Furthermore, what is “best” must be determined with
reference to the needs of the American people as a whole, not a small subset of the American
people.

FLPMA explicitly provides that the alternative plans that are developed need not
accommodate all resource uses on all lands. This provision has special significance relative to
oil and gas leasing, exploration, and development because too often essentially all lands are
made available by BLM for oil and gas extraction. Therefore, we request that the alternatives
developed for consideration in the EIS include a wide range of options relative to allocating
lands in this area to oil and gas extraction activities. Moreover, FLPMA provides that areas
where less than all resource uses are allowed should be “large enough to provide sufficient
latitude for periodic adjustments” to accommodate changing circumstances. 43 U.S.C. §1702(c).

It is also important to emphasize that under FLPMA the alternatives that are developed
must consider the relative value of the resources involved. By this legally required measure,
rare, unique, and sensitive native species have a relative value far in excess of more common or
easily replaced public land resources, or resources that can be provided from other lands. The
same is true of many other resources, such as cultural and wilderness resources. Accordingly,
the alternative plans that are developed, and particularly the preferred alternative, must give
special emphasis to protecting and providing for relatively rare resources.

Since sustained yield can be achieved by providing for regular periodic outputs of
renewable resources, we ask that BLM consider this measure of sustained yield rather than just
high-level annual measures. Occasional (periodic) outputs of some resources may be a far more
sustainable means to manage for multiple use in perpetuity than to attempt to produce the
resource annually, especially at a “high-level.” For example, drought could well make livestock
grazing ill-advised and unsustainable in some years if other resource values such as wildlife are
to be protected and maintained.

In addition to the requirement to manage for multiple use and sustained yield, Congress
declared a policy in FLPMA that public lands are to be “managed in a manner that will protect
the quality of scientific, scenic, historical, ecological, environmental, air and atmospheric, water
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resource, and archeological values . . . .” as well as to “preserve and protect certain public lands
in their natural condition” and provide “food and habitat for fish and wildlife.” 43 U.S.C.
§1701(a)(8) (emphasis added). Consequently, Congress has made clear that strong
environmental protection must be provided through the planning process for these public assets.
The EIS should reflect this Congressional guidance in all alternatives that are developed and
considered, especially in the plan that is finally selected.

Designation Of Areas Of Critical Environmental Concern Must Be Given Priority

Areas of Critical Environmental Concern (ACECs ) are defined in FLPMA. Just as the
definitions of multiple use and sustained yield give substance to FLPMA’s requirements for
management to be based on multiple use and sustained yield, the definition of ACEC gives
substance to the requirement that priority be given to designation and protection of ACECs.
ACECs are defined as areas “where special management attention is required . . . to protect and
prevent irreparable damage” to important resources, including fish and wildlife resources,
ecological features, and historical, paleontological and archeological resources. 43 U.S.C.
§1702(a). Candidate ACECs must have relevance and importance. 43 C.F.R. § 1610.7-2(a).
Since Congress required that designation and protection of ACECs be given priority in land use
planning, it is critical that all alternatives developed in the EIS do so. 43 U.S.C. § 1712(c)(3).

We ask that BLM consider designating ACECs for all species that have been listed
pursuant to the Endangered Species Act or recognized as sensitive species by BLM. The rarity
and/or uniqueness of these species means they are “relevant” and “important” by definition. The
fact that they are rare also shows “special management attention” is needed; or, in the case of
inherently rare species, that special management is needed to protect what is often very limited
habitat. Furthermore, in our view the loss of species through extinction or the continued decline
of species (especially already-rare species) constitutes “irreparable damage” in both ecological
and quality-of-life terms. Therefore, these species warrant improved protection through ACEC
designations.

It is also worth noting that the Endangered Species Act (ESA) establishes requirements
that can be achieved—and are required to be achieved—by ACEC designation. There is, of
course, the well known jeopardy standard in section 7(a)(2) of the ESA that prohibits agencies
from jeopardizing the continued existence of listed species or taking actions that result in the
destruction of adverse modifications of critical habitat. 16 U.S.C. §1536(a)(2). Designating
ACECs is an obvious means of ensuring this duty is met, and is especially relevant given the
priority Congress attached to designating ACECs during land use planning.

But perhaps more importantly, section 7(a)(1) of the ESA requires all Federal agencies to
“utilize their authorities in furtherance of the purposes of this chapter by carrying out programs
for the conservation” of listed species. 16 U.S.C. §1536(a)(1) (emphasis added). This is a
mandatory duty. Given the priority that Congress attached to designating ACECs, and its
commandment that all agencies carry out programs to conserve listed species, it is apparent
ACEC designation is precisely the kind of program Congress intended be used to further the
conservation of listed species. Additionally, since agencies must further the purposes of the ESA
by carrying out conservation programs, its worth noting that one purpose of the ESA is to
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“provide a means whereby the ecosystems upon which [listed] species depend may be
conserved.” 16 U.S.C. §1531(b). ACECs are clearly a flexible means to protect the ecosystems
on which listed species depend, and thus they provide a convenient programmatic means to
further the purposes of the ESA that BLM is required to fully utilize and implement. Given the
priority for endangered species protection established by Congress, and the priority given to
ACEC designation in FLPMA, ACECs should be used liberally to protect rare species in the
RMP area.

Furthermore, we request that all riparian areas in the geographic area of the RMP be
designated ACECs. The ecological value of these areas is universally acknowledged. It is also
widely recognized that most riparian areas in the west are in a non-functioning or functioning at
risk status. Thus, special management is needed. Riparian areas are discrete and easily
recognized, generally speaking. Consequently, they would be relatively easy to delineate for
special management. In the aggregate they have far more than local importance. This
recommendation is in accordance with BLM’s Riparian-Wetlands Initiative, which will be
discussed more below, as will additional needs for riparian area management. Reflecting the
overarching importance of riparian areas, the BLM Manual specifically provides that important
riparian-wetlands areas should be considered for designation as ACECs.

In addition to riparian areas, other areas that should be considered for ACEC designation
are: big game wintering areas, migration and other ecological corridors, and areas with special
breeding, feeding or sheltering value for wildlife, such as cliff areas used by raptors, prairie dog
colonies, and caves. Areas of large, contiguous habitat, should also be considered for ACEC
designation. Archeological, historical, and paleontolgoical sites and resources should be
protected through the liberal use of ACEC designations, as required by FLPMA.

Relative to ACECs, the RMP “shall include the general management practices and uses,
including mitigating measures, identified to protect designated ACEC[s].” 43 C.F.R. § 1610.7-
2(b). In our view, this requires the following. First, given the purpose of ACECs the
requirement to “prevent irreparable damage” establishes a greater protective standard than either
the nonimpairment standard in the definition of multiple-use or the prevention of unnecessary or
undue degradation standard applicable to all actions. Compare 43 U.S.C. § 1702(a) with 43
U.S.C. §§ 1702(c), 1732(b). Second, wherever, an ACEC is designated, BLM should consider
withdrawing the areas from operation of the mining and mineral leasing laws pursuant to 43
U.S.C. § 1714 so as to ensure there is no irreparable damage. Third, where a potential ACEC
has only been identified, BLM must nevertheless “take all feasible action to assure that those
qualities that make the resource important are not damaged or otherwise subjected to adverse
change pending an ACEC designation decision.” 45 Fed. Reg. 57318, 57326 (Aug. 27, 1980).

BLM Must Ensure Compliance With The Clean Water Act And Clean Air Act

The Clean Water Act

The FLPMA establishes a general requirement that land use planning and the resulting
plan provide for compliance with “pollution control laws.” 43 U.S.C. § 1712(c)(8). Compliance
with the Clean Water Act (CWA) is an important element of this requirement.
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The CWA establishes many requirements that BLM must adhere to in the RMP. It is
imperative that BLM insure that waters on its lands comply with State water quality standards. It
is critical to recognize that State water quality standards “serve the purposes” of the CWA,
which, among other things, is to “restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters. . .” 33 U.S.C. §§ 1313(c)(2)(A), §1251(a). That is, a purpose of
water quality standards is to protect aquatic ecosystems, and BLM must ensure this
comprehensive objective is met by ensuring water quality standards are complied with. Water
quality standards are typically composed of numeric standards, narrative standards, designated
uses, and an antidegradation policy. All too often, however, only numeric standards are viewed
as “water quality standards.” That narrow view is incorrect. The Supreme Court held in PUD
No. 1 of Jefferson County v. Washington Dep’t of Ecology, 511 U.S. 700 (1994), that all
components of water quality standards are enforceable limits. Consequently, the RMP must
ensure all components of State water quality standards are met, not just numeric standards.

Adopting this legally sanctioned view of water quality standards is important. For
example, a typical designated use for a stream might state that the stream is “protected for cold
water species of game fish and other cold water aquatic life, including necessary organisms in
their food chain.” Designated uses of this sort encompass a far more holistic, ecosystem-based
view than focusing on, say, the concentration of chloride in the stream (a numeric standard).
Consequently, the RMP should provide that designated uses be fully achieved, and if they are
not, require prompt management changes even if numeric standards are otherwise being met.
Similarly, narrative standards can often embody a better ecological synthesis than numeric
standards, and thus BLM should ensure that they too are achieved. For example, a State’s
narrative standard might make it illegal to contaminate a stream with “floating materials or scum
that create objectionable odors or cause undesirable aquatic plant growth.” If the State water
quality standards applicable to the RMP area have made narrative provisions a component of
water quality standards, the RMP should ensure these narrative standards are fully met, and
modify management where they are not.

The State’s antidegradation policy is also a critical component of water quality standards.
See 40 C.F.R. § 131.12 and applicable State regulations. Of particular significance are
Outstanding National Resource waters, where water quality must be maintained and protected.
40 C.F.R. §131.12(a)(3). Outstanding National Resource waters are waters that “constitute an
outstanding National resource, such as waters of National and State parks and wildlife refuges
and waters of exceptional recreational or ecological significance . . .” Id. (emphasis added).
While States designate Outstanding National Resource waters, the Clean Water Action Plan
makes it appropriate for BLM to identify waters that should be fully protected by this
designation during its planning process, and to make recommendations to the State and EPA
accordingly.

In addition to the antidegradation policy’s protections for waters that are meeting water
quality standards, where State water quality standards have not been achieved despite
implementation of point source pollution controls, section 303(d) of the CWA requires a State to
develop a list of those still-impaired waters, with a priority ranking, and to set total maximum
daily loads (TMDLs) of pollutants for the stream “at a level necessary to implement the
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applicable water quality standards. . . .” 33 U.S.C. §1313(d)(1)(C). Consequently, to the extent
waters within the BLM’s jurisdiction have been identified as water quality impaired segments, or
contribute stream flow to such segments, the RMP should include affirmative steps toward
reducing that impaired status, regardless of whether the State has made a specific allocation of
pollutant load to BLM lands at the time the RMP is prepared. If any specific load allocation has
been made by the State for activities on BLM lands, BLM should obviously ensure that these are
complied with.

The RMP should ensure full compliance with sections 401 and 404 of the CWA. Section
401 requires State certification of compliance with State water quality standards prior to
authorization of certain actions on BLM lands. 33 U.S.C. § 1341. The RMP should fully
implement this requirement. Section 404 requires permits before discharges of dredged or fill
material can be made into navigable waters, and BLM, through the RMP, should assist the EPA
and Army Corps of Engineers with implementation and enforcement of this requirement, which,
of course, is a powerful means for the protection of wetlands. See 33 U.S.C. § 1344.

An important step toward complying with the CWA can be made by ensuring the RMP
adheres to and incorporates elements of the Clean Water Action Plan. The Clean Water Action
Plan makes many provisions, but several are particularly relevant to public lands management.
The Clean Water Action Plan requires “managing natural resources on a watershed basis . . . .”
http://www.cleanwater.gov/action/c2b.html. Federal agencies must adopt a policy that “will
ensure a watershed approach to federal land and resource management that emphasizes assessing
the function and condition of watersheds, incorporating watershed goals in planning, enhancing
pollution prevention, monitoring and restoring watersheds, recognizing waters of exceptional
value, and expanding collaboration with other agencies, states, tribes, and communities.” Id.
The BLM is specifically required to provide for “enhanced watershed restoration efforts,
including the integration of watershed restoration as a key part of land management planning and
program strategies,” among many other requirements. Id. The BLM “will increase maintenance
of roads and trails and aggressively relocate problem roads and trails to better locations. Where
unneeded roads pose threats to water quality they will be obliterated and the land restored.” Id.
Implicit in this requirement is a prohibition on creating, or permitting, additional roads that could
become problem roads, especially where there is no realistic basis given budget and personnel
constraints to believe they can be adequately maintained. This requirement, of course, has
special relevance relative to oil and gas extraction activities, which are typically characterized by
a profusion of roads. Relative to riparian areas, the Clean Water Action Plan requires that BLM
“will enhance the quality of streams and riparian zones and accelerate restoration.” Id.

Similarly, the RMP should make provision for implementing BLM’s Riparian-Wetland
Initiative, and seek to implement the specific objectives established in that initiative, particularly
the objective of restoring 75% of riparian areas to “proper functioning condition.” The
importance of implementing the Clean Water Action Plan and the Riparian-Wetland Initiative
will be addressed further, below, in the section on riparian area management.

The Clean Air Act
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The RMP must manage actions on public lands to meet the air quality standards
prescribed by Federal, State, and local laws. Meeting the requirements of applicable State
implementation plans and ambient air quality standards is a must, and air quality in non-
attainment areas must be improved. Protecting air quality should be a priority – not just an
afterthought that is done if convenient or “feasible.” The FLPMA requires BLM to consider the
relative value of the various resources, and indeed clean air is quickly becoming (along with
undeveloped landscapes) a most valued, yet dwindling resource. Therefore, BLM should take a
proactive approach to managing air quality by, among other things: gathering baseline air quality
data; setting aggressive standards; requiring any actions on public lands to meet those standards
(i.e. no flaring, no two-stroke engine use on public lands, etc); analyzing the cumulative impact
of any proposed action with other past, present, and reasonably foreseeable actions; establishing
an effective monitoring program; and halting any actions that contribute to air pollution if such
monitoring reveals that standards have been exceeded.

The EIS should address the issue of regional haze and the destruction of viewsheds
caused by haze. Much of the air pollution causing this haze can be attributed to coal-fired power
plants and a general increase in the burning of fossil fuels within and beyond the RMP region.
Accelerated oil, gas, and coalbed methane development on Federal, State and private lands is
another contributor. Part and parcel of reducing regional haze are the requirements in the Clean
Air Act for the prevention of significant deterioration of air quality and protection of air quality
in various airshed categories, particularly in Class I airsheds applicable to National Parks and
wilderness areas. The EIS should address how prevention of significant deterioration
requirements can be met, and the RMP should require steps to ensure they are met.

Oil and gas development activities directly contribute to air pollution in several ways,
and all should be addressed in the RMP EIS. Oil and gas development activities produce large
surface disturbances (pads and roads) and increase vehicle traffic, which contributes to
particulate pollution. Oil and gas development activities also contribute to NOx,, SO2, and
volatile organic compound (VOCs) pollution, through activities like flaring, drilling, processing
plants, and wellhead compressors and compressor stations, to name a few. The Environmental
Protection Agency (EPA) has prepared a report on the oil and gas extraction industry.2 Data in
the report show the oil and gas extraction industry ranks as follows in terms of creating air
pollutants among the 29 industrial sectors EPA had data for in 1997:

Pollutant Ranking (out of 29)

CO 9th

NO2 3rd

PM10 14th

Particulates 22nd

SO2 2nd

VOC 5th

These data emphasize the importance of regulating air pollution from oil and gas development
activities in the RMP area.

2 Profile of the Oil and Gas Extraction Industry, EPA Office of Compliance, Sector Notebook Project, October 2000.
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As indicated, air pollution problems, perhaps more than any other environmental
problem, are not subject to human-created, artificial boundaries. Consequently, the EIS must
consider air pollution problems existing in the RMP area (whatever their source) at appropriately
broad scales.

THE ENVIRONMENTAL IMPACT STATEMENT MUST ADDRESS THE FULL
RANGE OF RESOURCE ISSUES AND THE RESOURCE MANAGEMENT PLAN

MUST ADOPT NEEDED PROTECTIONS FOR THOSE RSOURCES

BLM’s Land Use Planning Handbook provides guidance on many of the resource needs,
issues, and protections addressed below. BLM should fully comply with its provisions. See
BLM Handbook H-1601-1, Appendix C.

Energy Development

Energy development is a potentially harmful activity that must be addressed in the EIS
and regulated by the RMP. Wildlife habitat can be fragmented, scenic vistas can be marred and
obstructed, air quality degraded, vegetation crushed and altered, and water sources drained and
polluted. Primitive areas can be converted into industrial zones, and wilderness and wilderness
quality lands can be trammeled and degraded by oil and gas related activities. On “split-estates”
the rights, and lives, of private surface owners can be severely impacted.

The concerns expressed in this section with regard to oil, gas, and coal development also
generally apply to other leasable minerals, including but not limited to tar sands, oil shales,
phosphate, and gilsonite. The EIS should make similar analyses relative to these minerals.
Additionally, many of the recommendations in this section are in conformance with the report
“Land Use Planning and Oil and Gas Leasing on Onshore Federal Lands.”3 We request that
BLM consider and respond to this report as it develops the RMP.

Oil and Gas Leasing and Land Use Planning Issues

We believe the revised RMP should prohibit future oil or gas leasing prior to completion
of an EIS that analyzes the site-specific impacts of proposed leasing. It is crucial that this “look
before you leap” policy be adopted in the RMP to ensure that a lease is not issued before the site
specific resource values in an area are fully understood. This is necessary to ensure that an
informed balancing can be made pursuant to NEPA as to whether leasing is appropriate, or is
outweighed by other resource values. Waiting to do site-specific analyses until after a lease is
granted is simply too late: at that time the ability to regulate and control impacts is reduced. If
leasing under the revised RMP occurs prior to completion of a site-specific EIS, options are
foreclosed, in contravention of NEPA, the ESA, and the definition of multiple-use in FLPMA.
Alternatively, the RMP should specify that all leases should be issued with a no surface
occupancy stipulation on the entire lease pending completion of a site-specific EIS to determine
if surface occupancy can be allowed. We believe these recommendations are consistent with the

3 National Academy of Sciences, 1989
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provisions in BLM’s Land Use Planning Handbook. See BLM Handbook H-1601-1, at Appendix
C page 16.4

Furthermore, it is crucial that lease stipulations that ensure necessary protection of public
lands be developed and included in the RMP for attachment to all leases. See 43 C.F.R. §§
3101.1-2 to 3101.1-3. Non-waivable no surface occupancy stipulations should attach to leases
that could threaten important wildlife habitat or use areas, water resources, recreation areas, etc.,
particularly if site-specific impacts are unknown or poorly known when the land is leased. All
riparian and wetland areas should be subject to no surface occupancy stipulations. The RMP
should adopt a prohibition against leasing in any Scenic or Recreational river corridors, or
potential corridors, not just Wild river corridors, and failing that no surface occupancy
stipulations should be required. ACECs should not be subject to leasing, or, at a minimum,
should be subject to no surface occupancy stipulations. Archeological, paleontological, and
historical resources must be adequately protected. Lease stipulations are discussed in more detail
in the section below dealing with big game species.

The RMP should guide and regulate the configuration and timing of lease offerings when
parcels are offered for lease. Currently, industry nominates parcels that are typically scattered
throughout millions of acres of public lands. As a result, pre-leasing environmental analyses are
not based on common airsheds, river drainages, or other ecological units; nor do they adequately
assess cumulative impacts. The RMP should ensure that these problems are not perpetuated.

As noted above, FLPMA requires consideration of the relative scarcity of the values
involved, and the availability of alternative sites for producing those values must be considered.
See, FLPMA § 202(c). Often, the most appropriate opportunities for oil and gas development
from both an economic perspective and ecological perspective are within known and operating
oil and gas fields, while the dwindling wildlife, scenic, wilderness and other resource values
throughout the rest of the area are irreplaceable and should be protected. The EIS should
consider this issue, and again, in our view, oil and gas drilling is not appropriate in potential
wilderness areas, ACECs, important wildlife habitat, and in areas with important archeological,
historical, or paleontological resources due to the great relative value of the resources involved.

The RMP should explicitly prohibit oil and gas leasing whenever the reasonably
foreseeable development scenario (RFD) has been exceeded, especially if this development is
occurring due to new technological innovations that have not been subject to adequate
environmental review. Coalbed methane (CBM) is a clear example in this regard: many
development proposals for this method of extracting methane far outstrip the RFDs in existing
RMPs, largely because this technology was not even envisioned when many RMPs were
prepared. Moreover, the environmental impacts may not have been adequately evaluated (water
from CBM development is the obvious example). Under these conditions, leasing should not
proceed until updated environmental analyses are completed, and the RMP should so provide.
Recent decisions of the Interior Board of Land Appeals require the unique impacts of CBM
development to be analyzed.

4
In areas of high industry interest that also have other important values, BLM should permit only drilling of

exploratory wells. In these areas, data from the initial wells could be used in more detailed environmental studies
prior to any further activity. If the studies reveal the need to halt development, lease payments could be refunded.
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The BLM must objectively analyze any purported “limits” on oil and gas development in
the RMP process, and continue regulating this activity as required by law. The BLM should
focus analysis of the purported “adverse effects” of lease stipulations on energy supplies on
realistic estimates of economically recoverable resources, not just “technically recoverable”
resources. The recently released study done pursuant to the Energy Policy and Conservation Act
(EPCA) failed to do this.5 If oil and gas is not economical to extract, there will be no adverse
impacts on supply from stipulations designed to protect wildlife, archeological sites, recreation
sites and other public assets. The BLM should use well-supported high and low range estimates
of gas and oil prices in any analysis of the amounts of oil and gas affected by stipulations.6

BLM’s regulations regarding environmental protection at the field development and well
drilling stage are general and non-specific. See 43 C.F.R. § 3162.5-1(b). Consequently, the
RMP should adopt specific definitions of what constitutes “due care and diligence,” “undue
damage to surface or subsurface resources” and what specifically must be achieved to “reclaim
the disturbed surface . . . .” At a minimum, the requirements of Onshore Oil and Gas Order No.
1, especially relative to reclamation plans, must be strictly complied with, and the EIS should
analyze whether wells reclaimed in the past pursuant to these requirements have actually been
effectively reclaimed. If not, appropriate modifications should be made to ensure effectiveness.
Just as important, it is crucial that the RMP and any subsidiary instruments (leases, APDs,
surface use plans, etc.) provide assurance, based on a realistic assessment of past, current and
projected budgets and allocations of personnel, of adequate inspection and enforcement as a
precondition to lease issuance and operations. Monitoring and enforcement needs are addressed
further, below.

The lease acreages limits specified at 43 C.F.R. § 3101.2-1(a) should be monitored and
enforced by BLM, and the RMP should make provision for such. BLM’s LR2000 database
makes this a relatively simple undertaking. To the extent BLM views this as an activity for the
State Office or other BLM administrative level, the EIS should nevertheless discuss what actions

5Other shortcomings in the EPCA study include the following. While criticizing the use of economically
recoverable resources due to variability and change in economic conditions, the study proceeded under a number of
other assumptions that are also variable: the technology for extracting oil and gas is constantly changing, applicable
lease stipulations change with time, and estimates of oil and gas resources are constantly changing. Thus, variability
and change, standing alone, provide no basis for not considering resource availability from an economic perspective.
Furthermore, the EPCA study presented the total amount of oil and gas present on all lands in several basins, yet
only analyzed the amount of oil and gas on Federal lands subject to various “restrictions,” thus inflating the
proportion of oil and gas that is purportedly off limits. The study assumed that old leases without stipulations
potentially limiting access effectively do have currently-applicable stipulations because conditions of approval act as
a “proxy” for the “missing” stipulations. Despite these limitations, all of which inflate the amount of oil and gas
purportedly subject to “restrictions,” the EPCA study clearly showed that the vast majority of Federal oil and gas
resources are available for development. And even where limitations apply, the study showed that most drilling can
still occur from 6-9 months during the year. The EPCA study can be used as a starting point but due to its
shortcomings it should not be used for decision-making without supplemental information.
6 Of course, the stipulations and other protections may be fully warranted (or required) despite any effect they may
have on energy supply, and the BLM should acknowledge this.
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are being taken at that other level and provide citizens with information so they can become
aware of and monitor those efforts.7

The regulations at 43 C.F.R. § 3162.3-1(a)(3) allow BLM to regulate well spacing
pursuant to “any other program established by the authorized officer”—well spacing
designations of the State oil and gas commission are not controlling. BLM should fully utilize
this authority by specifying, in the final RMP, well spacing densities that are appropriate for
protecting other resource values in an area, as required pursuant to 43 U.S.C. § 1732(b) and other
law.

Private landowners who live on “split estates” are often severely affected by BLM’s oil
and gas leasing decisions. BLM has often ignored or given little attention to the legitimate
concerns of surface owners and their communities. BLM must minimize conflicts between
surface owners and companies developing subsurface minerals by proactively seeking and
addressing their concerns in the design and review of projects, including leasing itself. The RMP
should provide for this. BLM should make full use of provisions in the Surface Mining Control
and Reclamation Act that apply to all mineral development, not just coal. Areas used primarily
for residential or related purposes can be deemed unsuitable for mineral development and
withdrawn from leasing, or have development activities conditioned appropriately. 30 U.S.C.
§1281. BLM also has general withdrawal authority pursuant to 43 U.S.C. § 1714. BLM should
make use of these provisions, as well as its general authority to condition development, to protect
private surface owners who could be adversely affected by oil and gas development.

Coalbed Methane Issues

As indicated above, extraction of CBM has become rampant in some areas, so special
precautions must be taken in the RMP to ensure resource protection in the face of this
development pressure. The RMP should prohibit discharge of water extracted from coalbeds
onto the ground or into surface waters. This is particularly true of saline “produced” water. In
addition to salinity problems, produced water—whether from CBM production or from
conventional wells—can be contaminated with heavy metals (Se, As, Ba, Hg, etc.). Selenium
may be of particular concern, especially relative to impacts on avian species, and it is important
to note that if produced water is stored in reservoirs or pits, heavy metals can become even more
concentrated than in the produced water itself. The EIS should consider the problem of produced
water storage pits/reservoirs leading to concentrated chemical solutions that harm wildlife (or
other resources), and should particularly consider compliance with the Migratory Bird Treaty
Act in this regard.

Water from CBM development should be reinjected in an environmentally safe manner
(i.e., in a manner that ensures groundwater supplies are not contaminated). However, if water
from CBM production is discharged, directly or indirectly, into streams, the impacts of
augmented flows and increased concentrations of salts (ions) and dissolved solids on the

7 This point applies to any activity BLM claims does not need to be fully explored in the EIS or decided in the RMP.
Even if true, the RMP and RMP EIS should still assist citizens who desire to get information about these activities
and to participate in them. Thus, BLM should, at a minimum, provide a discussion of what is occurring at the other
administrative level and provide basic contact information.
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ecological characteristics of the streams (perennial or intermittent) should be analyzed. Such
analyses must account for the full range of variations in stream flow, effluent (produced water)
concentrations, and sensitivities of different species at different life-stages. Impacts from altering
stream thermal conditions and the timing of flows must be analyzed. Effects of discharged
produced water on adjacent riparian areas, and the effects of increased turbidity and
sedimentation should be considered. The analysis should consider lethal and sub-lethal effects
on biota. If produced waters are or become a “discernible, confined and discrete conveyance . . .
from which pollutants are or may be discharged”, they must be treated as point source discharges
of pollutants and a National Pollution Discharge Elimination System (NPDES) permit must be
required. 33 U.S.C. §§ 1362(14), 1342. Based on these analyses, the RMP should provide
standards to prevent or mitigate these impacts.

CBM development can lower water tables, which has widespread implications and
therefore these issues must be addressed in the EIS. If produced waters are not reinjected,
potential effects on agriculture must be considered. Dewatering coalbeds can increase the
likelihood of difficult-to-control coal seam fires. Seepage of methane and its effects on
vegetation, water (including domestic water and aquifers), and even the safety of people’s homes
must be considered. Again, the RMP must ensure these impacts are prohibited or mitigated.

CBM fields can have a much higher density of wells than occurs in conventional gas
fields. Consequently, issues such as habitat fragmentation, outright loss of habitat, and impacts
to visual resources are magnified. Because of this, the RMP must ensure that the unique impacts
of CBM development are evaluated prior to leasing, and that such analyses do not simply
duplicate the analyses done for conventional gas fields. As noted above, recent Interior Board of
Land Appeals decisions require consideration of the unique impacts of CBM development.

Full Field Development and Application for Permit to Drill Issues

BLM sometimes seems to take the position that it must approve an application for permit
to drill (APD) within 30 days. This is incorrect, and the RMP should specify the circumstances
under which BLM may take more than 30 days to review an APD. Final action on APDs can be,
and must be, delayed as needed to conduct needed, thorough environmental analyses. 43 CFR §
3162.3-1(h)(3); Onshore Oil and Gas Order No. 1, III.B.2. The list of reasons for extending the
time for when an APD may be processed is not limited to just the enumerated concerns in
Onshore Oil and Gas Order No. 1, and the preparation of an environmental assessment (EA) or
EIS is a specific reason for extension of the APD processing time. Onshore Oil and Gas Order
No. 1, III.D.

A specific purpose and need for an EA for an APD is to determine whether an EIS is
needed. 40 C.F.R. § 1501.4; Onshore Oil and Gas Order No. 1, III.G.5.a. Yet it is extremely
rare, at best, for an EIS to be prepared at the APD stage. The RMP should provide guidance for
when the cumulative impacts of approving a number of APDs rises to the level of producing
significant impacts on the human environment, requiring preparation of an EIS. This is
especially important if drilling in an area has not previously been analyzed in a “full field” EIS
because there is no question that the approval of several individual wells can have cumulatively
significant impacts. And even if a prior full field EIS has been prepared, the RMP should
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provide guidance as to when supplementation of the prior EIS should occur. See 40 C.F.R. §
1502.9(c) (outlining requirements for supplementing an EIS).

Local residents and other concerned citizens wanting to be involved in the actual
development of oil and gas fields and/or drilling of wells are often stymied. One reason
participation is stymied is that BLM does not make Notices of Staking (NOS) and APDs readily
available to the public in a timely fashion. In some cases citizens are expected to physically
review NOSs and APDs by visiting the BLM office, or if they do not live nearby, to make
weekly telephone calls to the BLM office to request that these documents be faxed to them. That
is unacceptable, and in this day and age there is no reason they should not simply be posted on
BLM websites in a timely fashion. Any proprietary or privileged information can be redacted.
The lack of availability of NOSs and APDs hampers public participation, which violates NEPA.
The BLM should include provisions in the RMP that will correct these problems. This
recommendation is consistent with and required by the public participation provisions in the
CEQ NEPA regulations, 43 C.F.R. §3162.3-1, and Onshore Oil and Gas Order No. 1. The
Mineral Leasing Act provision related to notifying persons of APDs is a minimum requirement
and does not supercede or abrogate other requirements, such as those in the CEQ NEPA
regulations. See 30 U.S.C. § 226(f) (providing “[t]he requirements of this subsection are in
addition to any public notice required by other law.”) (emphasis added).

The EIS must address the issue of granting exemptions and exceptions to lease
stipulations at the APD stage. At a minimum, the RMP must identify which stipulations cannot
be relaxed and the specific conditions that must be met before a request to exempt or relax any of
the others will be granted. In our view, relaxing environmental protections should not be
allowed. All too often exemptions or exceptions are granted when a company needs “just a few
more days” to complete drilling or other activities. This is not a sufficient reason in our view—
the stipulations are clear and companies should be able to complete activities as agreed to, or
wait a few months to complete them when resource damage is lessened. Allowing drilling to
continue essentially for the convenience of a company leads to unnecessary or undue
degradation. Another common rationale for permitting exemptions or exceptions are claims that
“game species aren’t on the winter range yet” and other similar justifications. Rationales such as
this are insufficient: drilling during a restricted period may prevent animals that would have
moved onto the range from doing so, it may disturb and stress animals that are in areas adjacent
to or nearby the area being drilled, it may concentrate animals in areas that are not being drilled,
it may cause undisturbed areas to be overgrazed and degraded, etc. At a minimum, granting
exceptions and exemptions to stipulations constitute Federal actions subject to NEPA; that is an
EIS or EA needs to be prepared before they are granted. The public participation requirements
of NEPA must be fully complied with. Even if the RMP provides guidance on the circumstances
under which relaxation of environmental standards can be allowed, and such guidance was
subject to NEPA (as it must be), BLM must still comply with NEPA when actual requests are
made and the site-specific consequences can be analyzed. RMP level analysis supporting
exemptions and exceptions is simply not site-specific enough to allow for approval of site-
specific requests, and the RMP should so provide.

BLM employs Sundry Notices pursuant to 43 C.F.R. § 3162.3-2(a) (authorizing use of
Form 3160-5, the Sundry Notice). In our experience, Sundry Notices are used for a wide array
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of activities, and not necessarily just for “further well operations”, as required by the regulations.
The RMP should define precisely when the use of Sundry Notices is appropriate, and in our view
they are inappropriate for anything other than the enumerated activities mentioned at 43 C.F.R. §
3162.3-2(a). Additionally, the RMP should define when NEPA compliance is required and what
opportunities exist for public involvement relative to Sundry Notices.

Toxic and Hazardous Wastes and Chemicals; Stormwater Runoff

The use of hydraulic fracturing and the impacts of drilling fluids (muds) and chemicals
must be considered in the EIS. Hydraulic fracturing and drilling fluids contain a wide array of
chemicals, many of which are clearly toxic or hazardous. The appropriateness of using these
chemicals must be addressed in the EIS, and in particular the EIS and the final RMP should
ensure compliance with the Clean Water Act, Safe Drinking Water Act, Toxic Substances
Control Act, Resource Conservation and Recovery Act, and the Comprehensive Environmental
Response Compensation Liability Act (CERCLA—the Superfund) relative to the use of these
and other toxic and hazardous substances. We specifically recommend that, if “fraccing” is
contemplated, the option of requiring water only – i.e., prohibiting the use of toxic chemicals –
be considered. The RMP should provide specific guidance regarding the requirements oil and
gas companies must abide by to meet the requirements of these laws, and provide for complete
and thorough compliance, monitoring, and enforcement by BLM. Spill prevention and cleanup
requirements must be specified, and provisions for collecting and disposing of these wastes must
be provided for in detail, again with sufficient monitoring and enforcement to ensure
compliance. While Federal pollution and toxic and hazardous waste law may provide some
exemptions for the oil and gas industry, BLM still has sufficient authority, and responsibility,
under NEPA and FLPMA to require inventory and monitoring of these chemicals, as well as spill
prevention, cleanup, and mitigation plans. See, e.g., 43 U.S.C. 1732(b); 43 C.F.R. §§ 3162.4-
1(a), 3162.5-1(c)-(d); Onshore Oil and Gas Order No. 1, III.G.4.b.(7). See also Executive Order
No. 13,016 (delegating authority to land management agencies to enforce CERCLA on lands
they manage); BLM Manual MS-1703 (Hazardous Materials Management). In a related issue,
BLM should ensure that oil and gas drilling operations (including well pads) comply with any
applicable stormwater discharge requirements, including acquiring NPDES permits, as required.

BLM should work with the EPA relative to regulation of hazardous and toxic wastes
generated from oil and gas development activities. EPA’s report on the oil and gas extraction
industry (see footnote 2) provides information regarding these substances and data on rates of
inspection and enforcement actions for this industry. These data show oil and gas extraction
facilities receive little in the way of inspection and enforcement relative to the other 29 industrial
sectors, despite the significant levels of toxic and hazardous materials used and generated by the
industry. The RMP should make provisions for ensuring that, in cooperation with the EPA, the
rate of inspections (and as necessary, enforcement) is increased.

Rights-of Way

Rights-of-way are often part-and-parcel of energy development projects, as well as many
other activities. All provisions in the Mineral Leasing Act and FLPMA must be adhered to
relative to rights-of-way to help ensure environmental protection. We specifically request that
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the EIS address several issues. The issue of the impact of power lines on birds and bats should
be addressed, particularly with regard to raptors. Electrocutions are one negative impact of
power lines, and electrocutions could violate the Migratory Bird Treaty Act and Bald Eagle
Protection Act, not to mention the ESA. The RMP should have provisions to ensure these laws
are not violated if rights-of-way are granted, as well as provisions that specify thorough
monitoring and the penalties that will be imposed by BLM for failure to comply. Perhaps just as
importantly, power lines change the “structure” of habitat, which may create favorable
conditions for some species but be unfavorable for others. For example, there is evidence that
ferruginous hawks, which are becoming rare, can be placed at a competitive disadvantage to
other raptors when power lines create perches in otherwise open habitat. Likewise, the
increasingly imperiled sage grouse can be further threatened if raptors are provided hunting
perches in habitat occupied by sage grouse. The EIS must take account of these kinds of effects,
and the RMP must ensure they are avoided or at least mitigated. For example, the RMP should
require that existing rights-of-way, with similar types of structures, be utilized to the extent
possible. Similarly, the impacts rights-of-way have on habitat fragmentation must be analyzed in
the EIS, and provision made to avoid or mitigate these impacts in the RMP.

Monitoring and Enforcement

The EIS should include a realistic assessment and analysis of oil and gas well plugging,
abandonment, reclamation, and enforcement needs and problems. The RMP must provide that
wells are abandoned and plugged in accordance with the provisions of 43 C.F.R. § 3162.3-4 and
Onshore Oil and Gas Order No. 1. In addition, the BLM must not only quantify the needs that
projected development will entail in terms of personnel and costs, it must also explain how it will
ensure that these needs will in fact be met. In our view, if BLM lacks resources to engage in
monitoring and enforcement sufficient to ensure compliance with all requirements applicable to
oil and gas drilling on public lands within the RMP area, then it should not allow further
development to occur—it should deal with the backlog of cleanup needs first. BLM has
sufficient authority, and a responsibility, to prevent development if it lacks sufficient resources to
ensure compliance with requirements applicable to oil and gas development. See, e.g., 43 U.S.C.
1732(b).

The RMP should ensure that reclamation standards are enforced and increase bonds to
cover actual reclamation costs, so neither taxpayers nor landowners are left to foot the bill. In
the past, BLM has estimated the cost of reclaiming just one well ranges from $2,500 –$75,000.
The EIS should include up-to-date estimates for costs of reclamation of development activities in
this area. The RMP should increase bonds as needed to ensure the full costs of reclamation are
met and should not rely on per lease bonds (currently set at $10,000) or on statewide bonds (now
$25,000) if they will not cover anticipated costs. BLM has this authority. See, e.g., 30 U.S.C. §
226(f); 43 C.F.R. §§ 3104.1(a), 3104.5, 3106.6-2.

Coal Development

The RMP must ensure full compliance with the Mineral Leasing Act and Surface Mining
Control and Reclamation Act (SMCRA) for any coal development in the RMP area. The RMP
must assure the environmental protection performance standards and reclamation standards
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required by SMCRA are fully adhered to. The “federal lands program” for coal mining must
also be carefully adhered to. The RMP should include provisions that will ensure that BLM
works carefully with the State in the regulation of coal mining, and BLM must ensure the State is
adequately implementing and enforcing the program. See 30 U.S.C. § 1273 (providing the
Federal lands program must consider the “unique characteristics of the Federal lands in question”
and that “at a minimum” the Federal lands program shall include the requirements of the State’s
program). The EIS should evaluate whether the State is in fact adequately protecting public
lands resources and develop means to protect those resources as needed. It should also address
any potential new coal mining or expansion of coal mining that might occur so that BLM can
work with the Office of Surface Mining to ensure the requirements related to mining plan
decisions can be fully complied with.

The provisions for unsuitability determinations in SMCRA must also be fully utilized and
complied with. BLM should ensure that “Determinations of the unsuitability of land for surface
coal mining . . . shall be integrated as closely as possible with present and future land use
planning and regulation processes at the Federal, State, and local levels.” 30 U.S.C. §
1272(a)(5). BLM should ensure that the suitability review for Federal lands complies with the
requirements at 30 U.S.C. § 1272(b) and that any needed withdrawals and conditions are made,
as provided for in that section. Similarly, BLM should ensure that existing suitability
determinations are as up-to-date as possible and in conformance with the RMP. As mentioned
above, the provisions at 30 U.S.C. § 1281 should be fully utilized to protect surface owner rights.
Roadless areas, ACECs, unique wildlife habitats, and other special management areas should not
be deemed suitable for coal mining.

Renewable Energy Sources and Global Warming

The EIS must fully address renewable sources of energy in at least two regards. First, it
must address potential renewable sources of energy available from lands within the RMP area. It
should address the relative merits of pursuing these types of energy developments versus fossil
fuel development. It should fully address the potential negative impacts of renewable sources of
energy. For example, wind energy farms can have negative consequences for avian species if
not properly designed and sited. Biomass energy, if it is derived from old growth forests or other
inappropriate sources, can wreak havoc on ecosystems or be little more than a guise for logging.
The EIS must address these issues fully and openly. The RMP should adopt provisions to ensure
these negative effects are avoided or at least mitigated. Second, the potential for renewable
energy sources developed elsewhere to obviate the need for fossil fuel development in the RMP
area should be addressed. Almost all agree, fossil fuels are not a long-term solution to our
energy needs and that renewable energy production must be fostered, so the EIS should address
this aspect of energy development.

The EIS should also consider ways the BLM itself can maximize the use of renewable or
alternate energy sources, and increase the efficiency of energy use in all activities BLM
undertakes, including in its buildings and automobile fleet. The RMP should require increased
use of renewable or alternate sources of energy by BLM and should include requirements for
increased energy use efficiency. These efforts should be documented and publicized.
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The EIS should address the problem of global warming and the steps BLM can take to
reduce this problem. For example, coal seam fires could unnecessarily contribute to global
warming. Flaring of hydrocarbon by-products contributes to global warming, and much of that
may be unnecessary. BLM should make a thorough analysis of how activities it undertakes or
authorizes contribute to the generation of carbon dioxide or other “greenhouse gasses,” and the
RMP should make provisions to reduce and minimize them.

Livestock Grazing

Livestock grazing can have profound impacts on wildlife and the public lands. See 43
U.S.C. §§ 1901(a)(1) (determining that “vast segments” of the public rangelands are in
unsatisfactory condition), 1751(b)(1) (finding that much federal rangeland “is deteriorating in
quality”). Recognizing this, BLM adopted standards and guidelines for grazing administration in
1995 that are designed to restore and protect range health and degraded range conditions. See 43
C.F.R. Subpt. 4180. The RMP should provide a clear and binding schedule for ensuring that the
three steps the grazing rules establish for determining if grazing needs to be modified are
accomplished in a timely manner.8 Furthermore, for allotments that have already been assessed,
provision should be made in the RMP for future assessments and determinations—the standards
and guidelines are intended to be an ongoing, prominent factor in grazing management, and the
Fundamentals of Rangeland Health are standing national requirements. It is also worth noting
that pursuant to the Public Rangelands Improvement Act (PRIA), “the goal” of rangeland
management “shall be to improve the range condition of the public rangelands . . . .” 43 U.S.C. §
1903(b) (emphasis added).

BLM’s standards and guidelines and the Fundamentals of Rangeland Health also have
potential applicability and utility for properly managing all resource uses in the RMP area. For
example, many standards and guidelines and the Fundamentals of Rangeland Health would be
appropriate as stipulations to oil and gas leases to ensure there is not unnecessary or undue
degradation. Consequently, as part of this planning effort, the BLM should consider what
changes if any are needed to extend the standards and guidelines and Fundamentals of Rangeland
Health to all other programs, and the RMP should provide for their adoption as requirements to
guide all future management activities and decisions. The standards and guidelines, and the
Fundamentals of Rangeland Health, provide a convenient existing means to meet many of the
requirements highlighted in these comments, which BLM, through the RMP, should take
advantage of.

In addressing livestock grazing in this plan, we urge the BLM to pay special attention to
the following. Monitoring and follow-up monitoring needed to ensure any changes necessary to
meet the standards and guidelines must be provided for in the RMP. The condition of springs
and riparian areas, including biotic and abiotic components, and whether they are in proper
functioning condition must be given special attention. The condition of upland areas, including
cryptobiotic crusts must be carefully monitored and protected. In all cases where these important
resources and areas are not functioning properly, the BLM must include in the RMP mandatory
steps that will be taken to remedy these failures.

8 The three steps are: assess rangeland health, determine if grazing is a significant factor causing unhealthy
rangelands, take appropriate actions to eliminate or modify grazing by the start of the next grazing season.
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We also ask that BLM address compliance with the “Comb Wash Decision” in the EIS
and the RMP itself. National Wildlife Federation v. BLM, 140 IBLA 85 (1997). That appeal not
only affirmed the longstanding rule that NEPA requires the BLM to analyze the site-specific
impacts of grazing, it must also engage in “reasoned decision-making” on the question of
whether to allocate lands and associated resources to this particular use. The EIS should include
the required analysis of site-specific impacts of grazing and the required discussion of the
balancing of values that will ensure that grazing best meets the present and future needs of the
American people. As noted above, this balancing is required so as to meet the requirement that
public lands are managed on the basis of multiple use and sustained yield. See 43 U.S.C. §§
1702(c), 1732(a). The Comb Wash Decision held that this balancing is mandatory, and the plan
should reflect both that this balancing was carried out and what its results were, on a site-specific
basis.

In accordance with the standards and guidelines, the Comb Wash Decision, and
provisions in the FLPMA and PRIA, the EIS should determine the suitability of lands within the
RMP area for livestock grazing and the RMP should require adjustments accordingly. There is
no doubt BLM has this responsibility and authority. See, 43 U.S.C. §§ 315 (grazing districts
must be chiefly valuable for grazing), 315a (BLM can do “any and all things” necessary to
manage grazing), 1701(a)(8) (public lands to be managed to protect environmental values),
1702(c) (multiple use management allows for areas to be deemed unsuitable for certain uses and
requires consideration of relative resource values), 1712(a)-(c) (land use plans to be based on
multiple use), 1712(d) (land use classifications can be modified or terminated), 1712(e)
(allowing for elimination of principle or major uses), 1732(c) (revocation of permits authorized),
1752 (allowing discontinuation of grazing permits and a determination in land use plans of
whether lands “remain available for domestic grazing”), 1903(b) (allowing for discontinuation of
grazing pursuant to land use planning decisions). See also Public Lands Council v. Babbitt, 529
U.S. 728 (2000) (holding that allocation of forage in a land use plan pursuant to 43 C.F.R. §
4100.0-5 does not, on its face, violate the Taylor Grazing Act). Livestock grazing, like all land
uses, should only occur in areas where it has been carefully determined, pursuant to the land use
planning process, to be a suitable use of the land. The suitability determination should be made
in the RMP at two levels: (1) for the RMP area as a whole and (2) for site-specific areas.

As noted above, the impacts of grazing on riparian areas should receive particular
attention in the EIS, and the RMP should make binding and mandatory provisions to deal with
the impacts of grazing in riparian areas. BLM’s Riparian-Wetlands Initiative acknowledged the
importance of insuring that livestock grazing is compatible with riparian habitat protection, and
set an ambitious goal for the agency to achieve. It is now years past the date the Initiative set, so
the BLM has no excuse for failing to include, in the RMP, binding benchmarks to ensure its goal
is finally achieved. This could require reducing or eliminating livestock grazing in some riparian
areas due to their overwhelming ecological importance and the generally recognized negative
impacts of grazing on riparian areas. Upland areas, too, may require special livestock
management in order to ensure the restoration of fragile areas and cryptobiotic soils, or to protect
remnant high condition/seral stage vegetation. BLM should not rely on water developments as a
way to transfer grazing pressure from riparian areas to other (usually upland) areas. This
approach often does not solve problems; it just moves them from ecosystems with a relatively
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high ability to recover due to the availability of water (riparian areas) to ecosystems with little or
no ability to recover from excessive livestock grazing (uplands).

Requirements related to the Clean Water Act were mentioned above, but they bear
repetition in the context of livestock grazing. BLM should ensure there is sufficient water
quality monitoring relative to the impacts of livestock grazing, and take concrete steps to
guarantee that livestock grazing does not adversely impact water quality or impair designated
beneficial uses of these waters. The BLM must collect all data necessary to evaluate and achieve
compliance with water quality standards, including in particular standards related to fecal
coliform bacteria. Compliance with the Safe Drinking Water Act should also be addressed.

BLM should recognize and analyze the significant adverse impact of livestock grazing on
cultural resources and fulfill its obligation to identify and proactively protect cultural resources.
It should also analyze the full suite of economic impacts of livestock grazing, including the direct
and indirect costs of the grazing program. The public, the taxpayer, the BLM, the permittees,
and the neighboring communities are impacted economically by management choices for grazing
on BLM lands. These impacts must be thoroughly analyzed. Only by doing so can the BLM
determine the costs and benefits of the proposed action and alternatives to the proposed action.
Furthermore, such analysis is part of the FLPMA balancing test and will help determine whether
grazing should occur on the relevant allotments.

Off-Road Vehicles and R.S. 2477

Off Road Vehicle (ORV) use is addressed by Executive Orders 11644 (1972) and 11989
(1977), and by regulations at 43 C.F.R. § 8340 et seq. Section 8342.1 provides that:

(a) Areas and trails shall be located to minimize damage to soil, watershed,
vegetation, air or other resources of the public lands, and to prevent impairment
of wilderness suitability;
(b) Areas and trails shall be located to minimize harassment of wildlife or
significant disruptions of wildlife habitats. Special attention will be given to
protect endangered or threatened species and their habitats;
(c) Areas and trails shall be located to minimize conflicts between off-road
vehicle use and other existing or proposed recreational uses of the same or
neighboring public lands, and to ensure the compatibility of such uses with
existing conditions in populated areas, taking into account noise and other
factors;
(d) Areas and trails shall not be located in officially designated wilderness areas
or primitive areas. Areas and trails shall be located in natural areas only if the
authorized officer determines that off-road vehicle use in such locations will
not adversely affect their natural, esthetic, scenic or other values for which such
areas are established.

Based on this language, and on the enormous potential for damage posed by the use of
ORVs, we urge the BLM to require the following in the RMP:
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 The RMP should designate specific trails open for ORV use;
 Trails designated as open should be clearly marked so that all users will be aware of

where ORV use is, and is not, allowed (this will also assist in effective law enforcement);
 The RMP should prohibit ORV use unless routes are specifically marked and designated

as available for that use (i.e., BLM should adopt a “closed unless posted open” policy);
 Even where a route is recognized, constructed, and maintained, BLM still has a

responsibility to determine whether recreational ORV use is appropriate on that route.
Similarly, where routes are open for administrative purposes (including authorized uses
by permittees), BLM should still ensure the authorization is tailored as narrowly as
needed to ensure resource protection while allowing for the valid administrative access.
The RMP should make provisions that reflect these requirements.

 The RMP should implement effective, frequent monitoring of ORV impacts, and set clear
benchmarks which, if exceeded, trigger closure of an area to ORVs. If monitoring and
enforcement cannot be effectively accomplished due to lack of personnel or resources,
the RMP should not allow the use.

 In accordance with 43 C.F.R. § 8342.2(c), the RMP should prohibit ORV use in
wilderness study areas, other areas the BLM has inventoried and found to have
wilderness character, and areas within citizen-proposed wilderness areas. These lands
comprise a fraction of the lands within the RMP area, and leave plenty of lands open for
ORV use elsewhere.

 The RMP should prohibit ORV use in critical wildlife habitat, winter range, areas critical
for nesting, breeding or other reproductive behaviors, and habitat for threatened,
endangered or sensitive species.

 Riparian areas and wetlands are of critical importance to the biological functioning of the
RMP area, and are exceedingly rare. ORVs, except on designated trails, are not
appropriate in these fragile ecosystems, and the RMP should so provide.

 Pursuant to 43 C.F.R. § 8342.2(a), ORV use impacts must be evaluated “on all resources
and uses in the planning area.” Thus, the EIS must evaluate the impacts of ORV use on
the full range of resources present in the area, including wilderness quality lands, non-
motorized recreation, grazing, water quality, wildlife habitat, scenic quality and other
uses.

 The RMP should prohibit unrestricted, cross-country ORV use in the RMP area. Public
lands users should not be permitted to access public resources and destroy or damage
them for recreational (or economic) purposes without being held responsible for
mitigation or costs associated with any damage. ORV use should not be an exception to
that rule.

Furthermore, too often we have seen RMPs promise to develop travel plans later, but they
never do materialize as other post-planning priorities take over. Moreover, the stopgap method
of allowing ORV use on “existing” trails pending completion of the trail designation process
equates to an open designation as ORVs create new tracks every season. The “existing trails”
designation also creates an enforcement nightmare, with BLM rangers unable to sanction anyone
whose wheels are on a track, even if that track was made the previous weekend.

In general, BLM should evaluate the road system in the RMP area and determine the
minimum system of routes necessary. Based on that analysis, BLM should close redundant
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routes; roads with no destination or purpose; illegal, “ghost,” or “wildcat” routes; and roads in
sensitive areas. The RMP should make these closures immediately effective, provide for the
reclamation of closed routes, and ensure sufficient funding for reclamation, monitoring, and
enforcement. These provisions are consistent with and required by the Clean Water Act Plan
(see above) and other law.

Claims pursuant to R.S. 2477 can be a severe threat to public land resources. The RMP
should defer determining the validity of R.S. 2477 right-of-way claims until there is a generally
applicable unambiguous legal requirement for BLM to do so, which it currently lacks. At this
time, authority to determine the validity of these claims is limited to quiet title actions. If a
determination of the validity of an R.S. 2477 right-of-way is made, BLM should adopt the
standards set forth in Southern Utah Wilderness Alliance v. BLM, 147 F.Supp.2d 1130 (D. Utah
2001). That is, valid claims must show evidence of intentional physical construction, of a
publicly used highway with some clear destination, on public lands that had not otherwise been
reserved for public purposes. Id. Any determination of the validity of an R.S. 2477 claim should
be an open process with full opportunities for public involvement and comment.

Noise

The EIS and the RMP itself should address issues related to noise, and its impact on the
remoteness and quietness that so many seek on the public lands. We particularly ask that the EIS
address, and the RMP provide requirements to minimize, the noise created by oil and gas
development activities, especially the noise problems from compressors and compressor stations.
Noise occurring due to oil and gas exploration and well drilling should also be minimized. ORV
noise should also be addressed.

Invasive Species, Noxious Weeds, and Management of Native Vegetation

We ask that BLM ensure the RMP provides for compliance with Executive Order 13112,
which established requirements and procedures Federal agencies are to adhere to relative to
invasive species. Section 2 of the Executive Order requires BLM to identify actions that may
affect the status of invasive species and to then:

Use relevant programs and authorities to: (i) prevent the introduction of invasive
species; (ii) detect and respond rapidly to and control populations of such species
in a cost-effective and environmentally sound manner; (iii) monitor invasive
species populations accurately and reliably; (iv) provide for restoration of native
species and habitat conditions in ecosystems that have been invaded; (v) conduct
research on invasive species and develop technologies to prevent introduction and
provide for environmentally sound control of invasive species; and (vi) promote
public education on invasive species and the means to address them . . . .

Just as important, the Executive Order requires BLM to “not authorize, fund, or carry out
actions that it believes are likely to cause or promote the introduction or spread of invasive
species in the United States or elsewhere unless, pursuant to guidelines that it has prescribed, the
agency has determined and made public its determination that the benefits of such actions clearly
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outweigh the potential harm caused by invasive species; and that all feasible and prudent
measures to minimize risk of harm will be taken in conjunction with the actions.” The EIS
should fully analyze the extent of the invasive species problem in this area, the causes, and
options for both restoration and prevention in the future.

We believe BLM should consider whether it is more effective and efficient, ecologically and
economically, to simply avoid certain ground-distributing activities so as to ensure the
requirements of the Executive Order are complied with. For example, not building certain roads
or authorizing certain oil and gas drilling activities may be a very cost effective, as well as
ecologically effective, means to prevent the spread of invasive species, and the RMP should
establish guidance as to when avoidance of ground-disturbing activities is preferred and
appropriate. Similarly, the effect of ground disturbance resulting from rangeland management
actions, including grazing itself, on invasive species status should be fully considered, and again
the RMP should establish standards as to when these activities may be inappropriate due to
invasive species considerations.

The flip side of preventing invasive species from becoming established is protecting native
plant species and communities, especially rare and special status species. The BLM should
conduct surveys to determine the location and characteristics of native plant communities and
rare or special status species. The survey results should be presented in the EIS, and the RMP
should establish standards for protecting native plant communities and rare or special status
species. BLM’s grazing regulations and the PRIA establish that native species and plant
communities are to be given preference over non-native species and communities (whether
invasive or intentionally created), so the RMP should establish standards to ensure these
requirements are met. To prevent invasive species dominance, and to favor native species and
plant communities over non-natives, we make the following specific requests:

 The RMP must insure that no cross-country vehicular (motorized and bicycle) travel is
allowed in known habitat or locations of sensitive plant species.

 The RMP must not allow surface disturbing activities in threatened, endangered or
sensitive plant species habitat.

 The RMP must target areas with threatened, endangered, or sensitive plants for noxious
weed control activities as a first priority.

 The RMP must exclude areas with threatened, endangered, or sensitive plants from
fuelwood cutting areas.

 BLM must review grazing allotments and address the protection of areas with threatened,
endangered, or sensitive plants species.

 The RMP must not permit communication sites, oil and gas drilling pads, utility rights-
of-way, and road rights-of-way in known areas with special status species populations.

 BLM must augment law enforcement personnel and field staff, and instruct them to
concentrate efforts in areas with special status species habitat in order to curb
noncompliance activities and protect sensitive species from irreversible impacts.

 The RMP must not allow reseeding or surface-disturbing restoration after fires in areas
with special status plant species, as the natural diversity and vegetation structure must be
allowed to provide regeneration.
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 BLM must survey the planning area to document all “relict” or undisturbed plant
communities—areas that have persisted despite the warming and drying of the interior
west over the last several thousand years, or have not been influenced by settlement and
post-settlement activities (livestock grazing, roads, energy development). These are
unique areas that can be used as a baseline for gauging impacts occurring elsewhere in
the planning area. The RMP should provide that relict and undisturbed plant
communities must be managed for their protection; no activities that could negatively
affect these communities should be allowed.

 Protection of riparian plant communities should receive special attention in the RMP (see
section on riparian habitat management, below), and native cottonwood and willow
communities along riparian areas should be targeted for protection and reestablishment
where they have been eliminated or degraded.

.
There are a variety of vegetation restoration methods that can be used to restore and promote

a natural range of native plant communities in the planning area. BLM must prohibit methods
and projects that do not achieve the objective of restoring and promoting a natural range of
native plant communities. Consequently, we believe BLM should establish the following
standards in the RMP:

 Chaining, roller-chopping, or similar methods of vegetation manipulation must be
prohibited due to the widespread disturbance they cause.

 Livestock must be excluded from a restoration/revegetation site for enough time to
document that the restoration is successful.

 Although control of noxious weed species is a priority, chemical treatments of noxious
weed species should be used only if damage to other resources in the area is significant,
imminent and certain, and if damage to other resources (e.g., the damage to native
species) is determined to be of less significance than the noxious weed problem. Other
means of noxious weed control should be given first priority.

 BLM must prioritize areas for which fire could improve the vegetation communities and
then allow natural fires to burn in these areas (see section on fire policy, below).

 BLM must establish monitoring plots to determine the effectiveness of the treatments
used for invasive plant control and to provide baseline data of overall change in
conditions.

 Fuelwood harvesting must be carefully regulated, and should be concentrated in areas
that have already been disturbed.

Wilderness, Wilderness Study Areas, and the National Landscape Conservation System

The EIS must address protection of existing wilderness study areas (WSA’s) and any
designated wildernesses in the RMP area. The provisions at 43 U.S.C. § 1782(c), 43 C.F.R. Part
6300, and BLM Handbook H-8550-1 (Interim Management Policy for Lands Under Wilderness
Review), as well as the Wilderness Act itself, must be fully complied with. The RMP should
establish standards to ensure that the wilderness qualities of existing wildernesses and WSA’s
are not impaired or degraded. For example, we believe oil and gas development activities in
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WSAs should be prohibited or regulated to the full extent permitted by law. Exploration leaves
long-term marks on the landscape, which should be avoided to the extent possible. Oil and gas
drilling activities also impair and degrade wilderness qualities and should be prohibited except
under no surface occupancy stipulations. Ensuring nonimpairment is a nondiscretionary duty
that BLM must meet. Southern Utah Wilderness Alliance v. Norton, 301 F.3d 1217 (10th Cir.
2002).

Likewise, we believe citizen-proposed wilderness areas should receive the same
considerations and protections as WSAs so long as they comply with the Wilderness Handbook
requirements relative to wilderness inventory areas (WIA’s). Pursuant to BLM Handbook H-
6310-1 (Wilderness Inventory and Study Procedures) and the FLPMA §201, 43 U.S.C. § 1711(a)
(requiring the Secretary of Interior to “prepare and maintain on a continuing basis an inventory
of all public lands and their resources and other values”), and FLPMA §202, 43 U.S.C. § 1712(a)
(requiring the Secretary of Interior to “develop, maintain, and, when appropriate, revise land use
plans which provide by tracts or areas for the use of the public lands”), BLM must consider
supplemental and new information concerning WIAs that were previously considered for WSA
status.9 Specifically, BLM Handbook H-6310-1.06.E provides that:10

In order for such requests from the public to be considered, they should be
accompanied by (a) a map which identifies the specific boundaries of the area in
question; (b) a detailed narrative that describes the wilderness characteristics of
the area and documents how that information significantly differs from the
information in prior inventories conducted by BLM regarding the wilderness
values of the areas; and (c) photographic documentation.

BLM must ensure in the EIS that any supplemental or new information relative to WIA’s
previously inventoried for WSA status is fully and appropriately considered so that modifications
and additions to WSAs can be made in the RMP. Activities that could impair wilderness
qualities in citizen-proposed wilderness areas should not be permitted.

In addition to ensuring proper management of wilderness resources, the RMP should also
provide for proper management of components of the National Landscape Conservation System
(NLCS). These areas should be managed to ensure the values that led to their special
management status are given first priority, and incompatible uses should not be allowed.
Additionally, the RMP should identify and recommend potential additions to the NLCS.
Likewise, the RMP should ensure BLM’s Grasslands Initiatives,11 as applicable, are fully
implemented by adopting measurable objectives for their implementation.

9See BLM Information Bulletin No. 2001-042 (Jan 12, 2001) (“Recently Issued Solicitor’s Opinion Regarding Land
Use Planning - Jack Morrow Hills Opinion”) (“BLM may not refuse to consider credible new information which
suggests that the WSA boundaries identified in the late 1970's do not include all public lands within the planning
area that have wilderness characteristics and are suitable for management as wilderness.”).

10It is also worth noting that where citizen- proposed wilderness areas have been introduced as legislation they are
properly considered under BLM Handbook H-6310-1.06.D.
11Great Basin Restoration Initiative, Sagebrush Ecosystem Conservation Initiative, and Prairie Conservation
Initiative.
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Wild and Scenic Rivers

In formulating, analyzing, and making decisions regarding future management in the
RMP area, the BLM must comply with the National Wild and Scenic Rivers Act of 1968. 16
U.S.C. §§ 1271-87. As Congress made clear, the purpose of the Act is to safeguard one of the
Nation’s most spectacular and critical resources—our rivers. To that end, the Act requires that
rivers of the Nation which

possess outstandingly remarkable scenic, recreational, geologic, fish and wildlife,
historic, cultural, or other similar values, shall be preserved in free-flowing condition,
and that they and their immediate environments shall be protected for the benefit and
enjoyment of present and future generations.

16 U.S.C. § 1271 (emphasis added).

In fulfilling the requirements of this statute, the BLM should consider that rivers and
streams in the RMP area are of tremendous importance to the wildlife and fish, and the beauty
and recreational appeal of the area. Water is the lifeblood of the arid west, and a priceless
resource. Unless the BLM is willing to protect these vital corridors, its efforts to preserve
ecosystem integrity, conserve wildlife and fish, and manage the public lands in the best interests
of the American people, may be for naught.

Recognizing the importance of rivers to every aspect of public land values, the Wild and
Scenic Rivers Act requires the BLM, as part of its land use planning duties, to consider whether
the rivers under its jurisdiction qualify for inclusion in the Wild and Scenic Rivers System. 16
U.S.C. § 1276(d); BLM Manual MS-8351 (Wild and Scenic Rivers Policy). To do this, the
agency must first make a determination of which river segments are “eligible” for inclusion in
the system. The agency must consider all stream segments under its jurisdiction and must
recognize that all free-flowing rivers and streams with outstandingly remarkable values are
eligible for Wild and Scenic River designation.

Second, the BLM must determine which of the eligible segments are “suitable” for
designation as Wild and Scenic Rivers. In this phase, BLM evaluates rivers eligible for inclusion
in the system in terms of conflicting uses. Conflicting uses must be real and reasonably
foreseeable, not theoretical or unsubstantiated. The BLM’s suitability determinations must
reflect that the law favors inclusion of eligible rivers in the Wild and Scenic Rivers System, as
opposed to exclusion.

As BLM practice makes clear, when the agency deems a river eligible for status as a
Wild and Scenic River, it must manage the river to preserve its outstandingly remarkable
qualities until the agency can address its suitability. In turn, once the agency determines a river
is suitable, the agency must take all management steps necessary to protect the river so that
Congress may have a meaningful opportunity to include the river in the Wild and Scenic Rivers
System. To do otherwise would run counter to agency policy, undermine the Act, and disregard
FLPMA’s requirement that the BLM protect resources valuable to the American people, such as
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rivers that are eligible or suitable for Wild and Scenic River designation, for the benefit of future
generations and without undue degradation of these resources. 43 U.S.C. § 1702(c); 43 U.S.C. §
1732(b). Additionally, BLM must reconsider rivers that have previously been inventoried to
determine whether they may now possess the qualities required for designation as a Wild or
Scenic River—just as wilderness inventories require on-going updates and modifications, so do
Wild and Scenic Rivers inventories.

Locatable Minerals

The location of a mining claim alone does not give rise to a vested property right.
Instead, a mining claim only creates a vested property right if there has been a discovery of a
valuable mineral; until that condition has been demonstrated, no rights exist. In determining
whether such a discovery has been made, the BLM must take into account the cost of the
recovery of the mineral and the costs associated with compliance with all State and Federal laws
and regulatory requirements, including those intended to protect the environment. Unless a
claimant can prove that it can recover the mineral at a profit, the BLM has no choice but to reject
a claimant’s mining plan of operations. The BLM has the authority to contest mining claims on
these grounds “when such action is deemed to be in the public interest.” Of determinative
importance in defining the “public interest” is the requirement that BLM “shall” take actions to
prevent unnecessary or undue degradation of the public lands, and this provision has special
force and effect relative to “hard rock” mining. 43 U.S.C. § 1732(b). The RMP must include
binding provisions that reflect these requirements.

The BLM should consider withdrawal of special places from mineral entry. Often
mineral claims have a low potential for economically recoverable mineral deposits, there can be
severe impacts due to the scale of modern mining activities, and the public interest of protecting
more valuable resources (including wildlife habitat, water, recreation, wilderness, etc) can
outweigh the mineral values. Special places that should be considered for withdrawal include,
but are not limited to, lands proposed for wilderness designation, important wildlife habitat,
water sources, and unique geologic formations.

Visual Resource Management

It is BLM policy that visual resource management (VRM) classes are assigned to all
public lands as part of the Record of Decision for RMPs. The objective of this policy is to
“manage public lands in a manner which will protect the quality of the scenic (visual) values of
these lands.” BLM Manual MS-8400.02. Under the authority of FLPMA, the BLM must
prepare and maintain on a continuing basis an inventory of visual values for each RMP effort.
43 U.S.C. § 1701; BLM Manual MS-8400.06. In addition, NEPA requires that measures be
taken to “ . . . assure for all Americans . . . aesthetically pleasing surroundings.” Once
established, VRM objectives are as binding as any other resource objectives, and no action may be
taken unless the VRM objectives can be met. See IBLA 98-144, 98-168, 98-207 (1998). The RMP
must make clear that compliance with VRM classes is not discretionary.

In order to comply with the laws and regulations, the visual qualities of all lands within the
RMP area must be inventoried, and VRM classifications for such lands must be analyzed in the EIS.
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We submit that all areas proposed for wilderness designation, whether citizen-proposed or
otherwise, must be designated as VRM I “to preserve the existing character of the landscape.” This
would also be true for any visual ACECs identified during the RMP revision process. Visual
sensitivity within these areas is very high; the visual quality of these areas is of deep concern to
thousands of individuals and local and national organizations; and any action that would impact
visual resources within these areas would be extremely controversial and typically unnecessary or
undue.

Oil and gas development severely degrades the visual quality of an area. We submit that
all areas not currently being developed for oil and gas production should be classified as at least
VRM II, in order to “retain the existing character of the landscape.” The fact that development
has occurred in the past, however, should not limit VRM classifications. Indeed, BLM
objectives for visual resource classes contemplate rehabilitating such areas in order to meet the
VRM class determined through the RMP revision process. In addition, it must be noted that
other management actions must reflect VRM classifications. For example, oil and gas leasing
may need to be prohibited or no surface occupancy may be required so as to comply with the
VRM class.

Cultural and Paleontological Resources

Most if not all historical, archeological, and paleontological resources (hereinafter,
“cultural resources”) are strictly non-renewable: once marred or destroyed, they are forever lost
to future generations. Such fragility demands utmost care and humility from BLM managers and
planners. The RMP should reflect—and require—this conservative approach to managing these
priceless and irreplaceable resources.

BLM’s multiple-use mandate requires land managers to consider the value of cultural
resources in their decision-making process. Unfortunately, these resources are frequently given
short shrift in this calculus. Their value is not easily measured, and as a result they are sacrificed
in pursuit of more obviously economically profitable resources. The RMP should ensure this
problem is avoided.

RMPs are the principle guide for the BLM’s management of cultural resources. See
BLM Manual MS-8100.08.A.1.a. Therefore, BLM’s preparation of the RMP EIS provides an
excellent opportunity for the agency to address concerns about these resources and to implement
policies that will protect and preserve cultural resources.

The BLM’s management of cultural resources is governed and guided by a host of laws,
orders, and regulations. These include, but are not limited to, the Antiquities Act of 1906, the
National Historic Preservation Act (NHPA), Executive Order 11593, the Archaeological
Resources Protection Act (ARPA), and the Native American Graves Protection and Repatriation
Act (NAGPRA). BLM’s decisions regarding cultural resource management are also governed
by the FLPMA and NEPA. The BLM must adhere to these and other laws when preparing and
implementing the RMP, and must provide evidence of cultural resource consideration as part of
the EIS prepared as part of the RMP revision process. See BLM Manual MS-8100.08.A.1.b.(3).
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As noted above, the BLM’s multiple-use mandate requires managers to balance
resource use and resource preservation. BLM Manual MS-8100.08.A.1.b.(2) states that
land use plans should take into account the effects other land and resource uses may have
on cultural resources. The manual notes that the need for additional information should
be evaluated, responsibilities assigned, and schedules established at the outset of the
planning process. See BLM Manual MS-8100.08.A.1.b.(2). In other words, not only
must the BLM examine the effects of other land and resource uses on cultural resources,
it must evaluate whether or not it possesses sufficient information to assess these
potential resource conflicts. If the agency lacks enough information to make informed
decisions, it must collect data according to a plan and schedule established at the outset of
the planning process. The BLM should clearly spell out the process the agency will
follow in order to comply with the procedures outlined by BLM Manual MS-
8100.08.A.1.b.(2).

Of particular concern in the planning process is the preparation and maintenance of
cultural resource inventories. FLPMA requires the Secretary of the Interior to “prepare and
maintain on a continuing basis an inventory of all public lands and their resources and other
values.” 43 U.S.C. §1711(a). Surveys for cultural resources are also mandated by ARPA. See
16 U.S.C. 470ii (requiring the Secretary of the Interior to develop plans for surveying lands to
determine the nature and extent of archaeological resources and to prepare a schedule for
surveying lands that are likely to contain the most valuable archaeological resources); Executive
Order 11593, Protection and Enhancement of the Cultural Environment (requiring federal
agencies to nominate to the Secretary of the Interior all sites that appear to qualify for listing on
the National Register of Historic Places). Further, the NHPA mandates that the BLM establish a
preservation program to identify, evaluate, and protect historic properties, and to nominate
qualifying properties to the National Register of Historic Places. See 16 U.S.C. § 470h-2.

The RMP must ensure these legal mandates are fully complied with. The required
inventories and programs can—and should—serve to identify areas of resource sensitivity and
should be used proactively by the BLM in its planning and management in order to avoid
resource conflicts.

Another concern is consultation with Native American tribes during the planning process.
BLM is required to consult with tribes under FLPMA, NEPA, American Indian Religious
Freedom Act, NAGPRA, and Executive Order 13007, in order to learn of tribal concerns and
places of traditional religious or cultural importance to the tribe within the planning area. BLM
Manual MS-8120.51.A describes consultation requirements during land use planning. See also
BLM Handbook H-8160-1 (Procedural Guidance for Native American Consultation); BLM
Manual MS-8160 (Native American Consultation). The BLM must specifically request the
views of tribal officials, and must solicit the views of traditional leaders or religious leaders.
BLM must be diligent in its pursuit of this information.

BLM Manual MS-8120.32.A makes clear that the BLM can prevent unauthorized use of
cultural properties through a variety of measures, including administrative protection measures.
The manual specifically notes that the BLM’s protective measures may include “withdrawal,
closure to public access and off-road vehicles, special designations,” etc. See BLM Manual MS-
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8120.32.A. The EIS should identify areas where cultural sites are at risk, and the RMP should
employ one or more of these administrative measures to protect these resources. The areas
designated should be of sufficient size to allow viable protection of the resources; designation of
just the site itself may not allow for effective management. More specifically, the BLM should
consider closing culturally sensitive areas to mineral leasing and entry, grazing, and designating
ACECs to protect fragile cultural resources. Also, the RMP should specify a travel plan for
ORVs that limits vehicle travel to routes that do not pass near culturally sensitive areas. All
ORV routes designated in the RMP should be surveyed for cultural resources to ensure the
protection of those resources. Finally, the EIS should address the impacts of oil and gas
exploration and development activities on cultural resources, with particular attention being
given to the effects of the use of explosives or “vibreosis” vehicles during exploration activities.
The RMP should make provisions that ensure these activities will not destroy or alter cultural
resources.

Recreation Management

The recreation resource on public lands is becoming increasing valuable: more people
want to recreate on a finite amount of public land. Recreationists desire solitude, clean air, clean
water, vast undeveloped landscapes, and a place to witness healthy natural systems thriving with
native plants and wildlife. The RMP should accommodate those desires.

In order to ensure the continued viability of these desired experiences, the BLM must
manage public lands under a “recreation opportunity spectrum,” or ROS. Increasing recreation
pressure dictates the need to include more lands within ROS classes that protect the land’s
undeveloped, wild character, i.e. primitive and semi-primitive non-motorized recreation classes.
These designations allow for multiple activities of the sorts most desired by the public: camping,
picnicking, hiking, climbing, enjoying scenery, wildlife or natural features viewing, nature study,
photography, spelunking, hunting (big game, small game, upland birds, waterfowl), ski touring
and snowshoeing, swimming, fishing, canoeing, sailing, and non-motorized river running.

All lands within WSAs, BLM inventoried lands of wilderness character, proposed
wilderness, and ACECs should be managed as ROS class primitive, while other spectacular and
important lands in the RMP area, such as important wildlife habitat, should be managed as ROS
semi-primitive non-motorized.

Socio-Economics

As noted above, consideration of oil and gas development potential in the RMP area must
address potential oil and gas reserves/resources from the standpoint of economically recoverable
resources and not just technically recoverable resources. The purpose of the RMP is to guide
actual management actions for approximately 10 years; oil and gas extraction activities will be
largely driven by real world economics, not by technical feasibility, which only sets a theoretical
outer boundary to the actual level of development. It would, of course, be appropriate and useful
for BLM to address economically recoverable oil and gas resources from the standpoint of
“high” and “low” price scenarios.
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Addressing oil and gas socio-economic issues from an economically recoverable
perspective is appropriate in at least two specific regards. First, as noted above, this should be
the basis for any decisions resulting from studies done pursuant to EPCA. Second, economic
recoverability should guide BLM’s development of the Reasonably Foreseeable Development
Scenario (RFD) applicable to oil and gas development in the RMP area. Basing the RFD, and
resulting forecasts (like job growth and revenues) and decisions on technically recoverable
resources unrealistically inflates the likely level of oil and gas development and has little utility
in the real world. As mentioned above, development of the oil and gas RFD on the basis of
economically recoverable resources is also necessary for a proper analysis of connected, related,
and cumulative actions and impacts, as required by NEPA.

Furthermore, we request that BLM consider addressing reasonably foreseeable
development scenarios in a broader context than just oil and gas development. For example,
non-economic expansion of demand for wilderness is “reasonably foreseeable” and is just as
certainly “development” as expansion of oil and gas activities is. And, of course, there is a
strong economic component to activities like wilderness use. We believe this approach is in
accordance with the requirements of NEPA and FLPMA and BLM’s Land Use Planning
Handbook.

In considering oil and gas development potential in the RMP area, BLM should address
the viability of recovering oil and gas from existing—proven—fields as opposed to creating new
fields where the oil and gas potential is less known. In our view, it is appropriate from economic
and environmental perspectives for BLM to favor development in existing fields and discourage
it or prohibit it in undeveloped areas, especially in areas with other important resources. See 43
U.S.C. § 1732(b).

BLM should address the economics—as well as the technical feasibility— of requiring
oil and gas companies to utilize directional drilling and other techniques that reduce the
“footprint” of oil and gas development activities. Oil and gas companies have a vested interest
in reducing short-term costs. In contrast, BLM has a duty to define what drilling techniques will
be utilized on public lands (as well as when they will be used and where they will be used) on the
basis of broader public interest considerations. See 43 U.S.C. §§ 1732(b); 1702(c) (multiple use
to be based on relative values and “not necessarily [ ] the combination of uses that will give the
greatest economic return or the greatest unit output”).

Considerations of the contribution of the oil and gas industry to employment, income,
and other economic measures must include a national, State, and regional perspective of the
relative value of these activities. As mentioned, FLPMA requires BLM to manage the public
lands to achieve what is “best” for the “American people,” not just local economies. Moreover,
these analyses must consider not only the present contribution of various sectors of the economy,
but also trends that are apparent. The EIS should realistically address the socio-economic
impacts of the boom and bust development cycle associated with oil and gas drilling and
development.
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Fire And Fire Policy

The EIS should address issues related to fires and fire policy. It is crucial that the RMP
establish an ecologically based fire restoration program so that fire can play its natural, and
necessary, role in the RMP area. With the necessary ecological role of fire defined as an
underpinning, the RMP can then address more specific issues, and should:

 Provide that fire suppression efforts and related vegetation management efforts
(like thinning) are focused on the “wildland urban interface.” Remote areas
where fire causes few if any problems and may in fact be an important component
of ecological health should not be subject to mechanical vegetation management
activities pursued to accomplish fire policy.

 Prohibit any mechanical treatments (e.g., thinning) of vegetation in wilderness
areas or wilderness study areas.

 Prohibit road building as a means to accomplish any vegetation treatments in
furtherance of the fire policy. If “non-permanent” roads are allowed, there should
be stringent assurance they will in fact be temporary.

 Be consistent with the Western Governors Association’s 10-year Comprehensive
Wildfire Strategy prepared in 2001.

 Provide that funds for fire management should be used, in accordance with our
recommendations on invasive and exotic species, to eradicate flammable invasive
species such as cheatgrass. They should also be used to restore native species less
likely to create fire problems, and for restoring seed banks of native species.

 Provide that riparian areas should be restored so that they can serve as natural
firebreaks.

Any attempts in the RMP to “cut red tape”, “improve the regulatory process”, or prevent
“needless delays”, as called for in the Healthy Forests Initiative, must nevertheless fully comply
with all applicable law, and in particular must not limit the ability of concerned citizens to
participate in decisions related to fire management and policy. Rhetoric should not be the basis
for fire policy and management. For example, if the BLM proposes to base fire suppression
and/or related vegetation management activities or policies on purported delays due to
administrative challenges or lawsuits, it should provide credible data from the RMP area in the
EIS to support such a claim.

Additionally, the EIS should address underlying assumptions or conditions that influence
fire policy in a thorough and scientifically credible manner. The full costs and benefits of fire
suppression and related vegetation management activities should be illuminated, particularly
relative to other means of reducing fire hazards, such as allowing natural fires to burn or
“prescribed” burning. Land exchanges and other similar methods for preventing encroachment
of housing developments among otherwise remote BLM lands should be addressed. The relative
importance of past fire suppression policy and drought in creating “unnatural” fuel
accumulations and creating hazardous fire conditions should be thoroughly addressed and
analyzed. Whether fuel accumulations are in fact “unnatural” should be fully explored.

Wildlife Resources And Management
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The following concerns regarding wildlife touch on a number of issues. One common
need, however, is the following. When considering impacts to wildlife, BLM must do more than
consider just the area actually impacted by a given activity. The effects of oil and gas
development, for example, are far broader and more pervasive that just the public land acreage
converted to bare dirt for roads and oil pads. In this regard, the report “Fragmenting Our Lands,
The Ecological Footprint From Oil And Gas Development” should be considered.12 BLM must
ensure its analyses of impacts to wildlife consider indirect, connected, related, long-term, and
cumulative impacts in as quantitative, and scientifically supported, a manner as possible. BLM
must also ensure that it fully complies with BLM Manual MS-6840 (Special Status Species
Management).

Threatened and Endangered Species Management

Several relevant provisions of the ESA that must be considered in the EIS and complied
with in the RMP were mentioned above in the context of ACECs. Of course, the Section 7 “duty
to ensure” listed species are not jeopardized, the duty to ensure critical habitat is not destroyed or
adversely modified, and the duty to proactively seek to conserve listed species, apply to all
management actions. These requirements can be furthered if the RMP: (1) adopts strong
provisions for the protection and conservation of listed species, and (2) adopts measurable
objectives for upward population trends for all listed species present or likely to be present in the
RMP area. For example, the RMP should comply with and seek to implement any recovery
plans and/or biological opinions applicable to listed species in the planning area.

Additionally, there are two other areas of crucial importance relative to the Section 7
“duty to ensure” that BLM must abide by to protect threatened or endangered species. First is
the need to engage in careful biological assessments (BA) or other ESA-related analyses to
determine if listed species in the RMP area are likely to be adversely affected by the RMP, or by
actions carried out under the RMP. It is critical that only credible and reputable scientists
conduct BAs and other ESA-related analyses, and BLM must ensure that this is the case by
establishing criteria for the quality of BAs and other ESA-related analyses—whether prepared
by/for BLM or by/for an applicant—in the RMP. BLM should monitor and enforce these
requirements. This is consistent with the requirement to use the best available science
established by the ESA. See, also, BLM Manual MS-1601-1 at Appendix G pages 5,13-16;
BLM Manual MS-6840.2.E.2-5. Additionally, BLM sometimes has totally merged BAs with
accompanying EISs, making ESA compliance totally indistinguishable from NEPA compliance.
In our view this is inappropriate because the substantive requirements of the ESA (imposing
mandatory duty to conserve listed species) cannot be met by totally merging them with the
procedural requirements of NEPA (requiring analysis and disclosure of environmental impacts).
The RMP should prohibit this approach and certainly it should not be utilized it in the RMP EIS
itself.

Second is the need to engage in consultation with the Fish and Wildlife Service and/or
the National Marine Fisheries Service (collectively, “the Services”) relative to any listed species
that occur in RMP area that may be adversely affected by the RMP or by actions authorized by

12 See footnote 1 for full citation.
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the RMP or contemplated in the RMP. We believe that consultation regarding the RMP is
required and should be initiated or reinitiated relative to all listed or proposed species and their
critical habitat in the RMP area so as to ensure that the activities authorized or contemplated in
the RMP do not jeopardize listed species or result in the destruction or adverse modification of
critical habitat. Consultation should be completed and any biological opinion(s) issued by the
Services adopted by BLM and made a binding part of the RMP (and activities occurring under it)
prior to approval of the RMP. The RMP should establish criteria to ensure that the regulatory
requirements for reinitiating consultation are complied with at the earliest possible time so as to
ensure species are not jeopardized. See 50 C.F.R. § 402.16 (establishing reinitiation criteria).
Moreover, the prohibition on foreclosing reasonable and prudent alternatives, as provided for in
section 7(d) of the ESA, must be enforced by the RMP. These recommendations are consistent
with BLM’s Land Use Planning Handbook and its Special Status Species Manual. See BLM
Handbook H-1601-1 at Appendix C Page 5-7; Id. at Appendix G; BLM Manual MS-6840.2.E.

In the context of oil and gas leasing, “incremental step” consultation is of particular
concern, and the EIS must address this issue. See 50 C.F.R. § 402.14(k); Endangered Species
Consultation Handbook at 5-7.13 In our view, the decision in Conner v. Burford, 848 F.2d 1441
(9th Cir. 1988) should control all consultation in the context of oil and gas development. We
recognize without approving, however, that BLM will likely reject this proposition outside of the
Ninth Circuit. Nevertheless, we ask that BLM consider the rationale (if not the holding)
expressed in Conner so that listed species receive the maximum amount of protection possible.
To that end, BLM must assist the Fish in Wildlife Service in conducting the most fully informed
consultation possible, including assisting it to develop “views on the entire action.” See 50
C.F.R. § 402.14(k). BLM must fulfill its “continuing obligation to obtain sufficient data upon
which to base the final biological opinion on the entire action.” Id. (emphasis added). BLM
must assist the Fish and Wildlife Service in developing a fully informed understanding of the
effects of the entire action, even if incremental step consultation is used. Id. The RMP should
confirm and reinforce these duties and requirements. Section 7(a) (1) of the ESA requires this.

BLM’s planning handbook requires that a result of consultation/conferencing and the
planning process itself must be the establishment of “conservation elements” that are presented
in the RMP. See BLM Handbook H-1601-1 at Appendix G page 5. It is imperative that these
elements take account of all critical life stages (e.g., juveniles vs. adults) and ecological needs
(e.g., breeding, feeding, shelter and cover) for all proposed and listed species, including ensuring
protection of important habitat for these species.

ESA Candidate and BLM Sensitive Species

BLM must ensure full compliance with BLM Manual MS-6840.06.E (Special Status
Species Management). BLM Manual MS-6840.06.E requires that “protection provided by the
policy for candidate species shall be used as the minimum level of protection for BLM sensitive
species”—that is:

Consistent with existing laws, the BLM shall implement management plans that
conserve candidate species and their habitats and shall ensure that actions

13 U.S. Fish and Wildlife Service, March 1998.
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authorized, funded, or carried out by the BLM do not contribute to the need for
the species to become listed.

BLM Manual MS-6840.06.C & .06.E. See BLM Manual MS-6840.06.C (1&3) (discussing
BLM’s responsibility to confer with U.S. Fish & Wildlife Service regarding individual species’
needs). BLM Manual MS-6840.06.C.2 imposes a series of additional substantive obligations on
the BLM regarding candidate [and therefore sensitive] species management:

2. For candidate species [and sensitive species] where lands administered
by the BLM or BLM authorized actions have a significant effect on
their status, [the BLM shall] manage the habitat to conserve the species
by:

a. Ensuring candidate [and BLM sensitive species] are
appropriately considered in land use plans (BLM 1610
Planning Manual and Handbook, Appendix C).

b. Developing, cooperating with, and implementing range-
wide or site-specific management plans, conservation
strategies and assessments for candidate [and sensitive]
species that include specific habitat and population
management objectives designed for conservation, as
well as management strategies necessary to meet those
objectives.

c. Ensuring that BLM activities affecting the habitat of
candidate [and sensitive] species are carried out in a
manner that is consistent with the objectives for
managing those species.

d. Monitoring populations and habitats of candidate [and
sensitive] species to determine whether management
objectives are being met.

Additionally, BLM must ensure compliance with BLM Manual MS-6840.22.
Provisions here require BLM to take a broad and proactive approach to special status
species management, and in the context of planning require that, “Land use plans shall
be sufficiently detailed to identify and resolve significant land use conflicts with
special status species without deferring conflict resolution to implementation-level
planning.”

Game Species, Raptors, and Sage Grouse

The State fish and game agency collects and analyzes a wide range of information related
to game species. The BLM should fully utilize this information as it develops the RMP. In
particular, this information should be utilized to help determine stipulations, conditions of
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approval, and other protections for game species (and other species) that apply to fluid mineral
and other mineral development activities. Relative to big game, we urge the BLM to protect
more than “critical” big game winter ranges. This approach is biologically and ecologically
unsupportable and results in unnecessarily and unduly restricted protections. We therefore
request that protective measures (stipulations, etc.) be considered not just for “critical” winter
ranges, but also for all winter range areas, particularly relative to oil and gas extraction activities.
To the extent BLM excludes “general” winter range areas from the application of protective
measures, it should provide a biologically defensible rationale for such a decision

Raptors also often receive protective stipulations and other protective measures,
particularly in the context of oil and gas development activities. The EIS should examine
existing stipulations and protections to determine their effectiveness and to determine whether
they should be modified so as to protect these magnificent birds. Too often raptor stipulations
only apply to occupied nests. Again, however, this is an inappropriately restricted approach
from a biological and ecological perspective. The EIS should examine whether habitat that
could potentially be occupied by raptors, such as previously utilized nests, should receive
protection so as to ensure the continued viability of raptors in the RMP area. It should consider
all biological needs of raptors and develop suitable protections for all significant life-stages of
the various raptors, all of which should be included in the RMP. Additionally, the EIS should
address compliance with the Bald Eagle Protection Act and Migratory Bird Treaty Act and the
RMP should specify the means by which BLM will ensure compliance with these laws as well as
pursue (or facilitate) enforcement of them.

The sage grouse too often receives special protective measures, particularly in the context
of oil and gas development activities. Typical stipulations limit oil and gas development
activities when sage grouse are utilizing known leks. BLM should reexamine whether these
types of stipulations are sufficient, standing alone, to protect the viability of sage grouse
populations. It is axiomatic that wildlife require all environmental features (food, cover, shelter)
necessary to support all life-stages. Focusing exclusively on one element of a species’ ecological
needs not only might fail to protect the species, it might also blind BLM to other critical factors
affecting the species. For example, it is well known that sage grouse chicks need access to wet
meadow areas so they can find high-protein insects to support early growth. Dense stands of
sagebrush are critical winter habitat. It is also well known that the sage grouse may qualify for
listing as a threatened or endangered species, so BLM has heightened obligations to protect the
species. Furthermore, the appropriate means to protect sage grouse is to not only focus
management efforts (and protective measures) on particular habitat needs (e.g., protecting leks),
but also to ensure sagebrush habitats, an increasingly imperiled ecosystem, are protected. The
same, of course, is true for many other species, including such sagebrush obligate species as
Brewer’s sparrow, sage sparrow’s, and sage thrashers; and of course the same is true for species
dependent on other habitats and ecosystems.

Consideration of the above issues is necessary to prevent unnecessary or undue
degradation of wildlife on the public lands. Additionally, the protections discussed above
involve “timing limitations” during actual exploration or drilling for oil and gas. The EIS should
consider whether other types of stipulations are needed (including no surface occupancy), and
also whether stipulations and protections are required for ongoing operations so as to effectively
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protect wildlife. If additional, needed protections are identified, they should be adopted in the
RMP. The need to not grant exemptions and exceptions to stipulations on oil and gas leases was
discussed above in the section on oil and gas activities at the APD stage

In addition to data available from the State game and fish agency, we also want to draw
BLM’s attention to the National Wetland Inventory, GAP analyses, State Natural Heritage
Program databases, and various bird surveys (e.g., Christmas bird counts, breeding bird surveys,
etc.). There are many other similar sources of data. BLM should seek out and fully utilize these
data in the RMP revision so that it can adequately manage and protect the priceless wildlife
resources in the RMP area.

Wildlife Diversity Must Be Ensured

BLM has a duty to protect the diversity of all native wildlife on public lands by providing
for ecosystem-based management. The FLPMA requires public land management to protect
ecological and other values, and also requires that they be managed for multiple use and
sustained yield. 43 U.S.C. §§ 1701(a)(7)-(8). The NEPA requires BLM to fulfill its trustee
obligation for future generations, assure productive surroundings, avoid environmental
degradation, preserve important natural aspects of our national heritage, and enhance the quality
of renewable resources. 42 U.S.C. §§ 4331(b)(1)-(6). The CWA established the objective of
restoring and maintaining the chemical, physical, and biological integrity of the Nation’s waters,
which of course includes the RMP area. 33 U.S.C. § 1251. The ESA establishes the purpose of
conserving the ecosystems upon which threatened and endangered species depend on. 16 U.S.C.
§ 1531(b). BLM’s livestock grazing standards and guidelines establish standards of ecological
health applicable not only to livestock grazing, but to resource management generally. See 43
C.F.R. subpt. 4180. The Clean Water Action Plan establishes the need to manage public lands
on a watershed—that is, ecosystem—basis. Read together, these and other legal standards
establish that BLM must ensure the ecosystems it manages are fully protected so as to enhance
biological diversity.

With this in mind, we ask that the RMP provide for the following steps to ensure that
wildlife diversity is protected. As requested above, all riparian areas should be designated
ACECs and given special management. It is widely recognized that (1) riparian areas in the west
are crucial centers of biological diversity and (2) most BLM riparian areas are in unhealthy
condition. Consequently, special management provisions for these areas must be made in the
RMP. Riparian area management is discussed in more detail below. The RMP must also ensure
that other special habitats are protected and enhanced. As noted, all wildlife requires adequate
habitat for feeding, reproducing, and hiding or resting (sheltering), and the plan must ensure that
such is provided for all species at all critical life stages. Wintering areas, colonial or other
concentrated avian nesting areas, spawning beds, and traditional birthing areas are examples of
the special habitats the RMP should provide for and protect.

In addition to protecting special habitats, the plan must provide for protecting certain
species to ensure that biological diversity is protected. Certainly species listed pursuant to the
ESA and BLM and/or State sensitive species must receive species-specific attention, but other
species should receive special emphasis as well. The plan should identify and provide for the
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protection of “keystone” species, which can be literally key to preventing undesirable, cascading
ecological effects, such as widespread extinctions. Prairie dogs are an example of a keystone
species that demand special management efforts. The status of carnivores is often indicative of
the overall environmental health of an area, and thus they warrant special management
prescriptions, and in any event there is widespread public demand and support for protecting
these magnificent creatures. It is also important to note that there are keystone resources that are
critical for protecting a host of species. Springs or other water holes, deep pools in streams, and
salt or mineral licks are examples. BLM should ensure that the RMP makes special provision for
protecting keystone resources.

The EIS must carefully evaluate problems resulting from habitat fragmentation and the
need for maintaining the connectivity or linkage of habitats. Habitat fragmentation is strongly
associated with the road building that accompanies most, if not all, traditional management
activities. By altering the physical environment, roads and highways modify animal behavior.
Many species shift home ranges, change movement patterns and even reproductive and feeding
behaviors to avoid roads. Perhaps the most pervasive, yet insidious, impact of roads is providing
access to natural areas and encouraging further development. Additional information on the
impacts of roads on wildlife can be found at
http://www.defenders.org/habitat/highways/new/ecology.html, which we incorporate into these
comments by this reference, and ask BLM to consider. Based on the information from this and
other sources, it is apparent that the RMP must limit habitat fragmentation resulting from road
building, protect current roadless areas, provide for aggressively closing unneeded or
ecologically destructive roads, and provide for maintaining needed roads so as to reduce negative
environmental impacts. The RMP must also limit habitat fragmentation resulting from other
activities, such as the construction of well pads.

More generally, the BLM should consider the principles of island biogeography so as to
ensure that fragmentation does not degrade existing wildlife habitats. That is, it must insure that
small islands of habitat are not created by management activities such as logging, chaining, or oil
and gas development. The RMP should ensure both that the total areas of important habitats are
maintained and that these habitats are not further fragmented. Creating habitat fragments
impedes dispersal, colonization, and foraging. Moreover, fragmented habitats can have altered
environmental conditions and allow for intrusions of pests (weed invasions and cowbird nest
parasitism are classical examples). We specifically requests that BLM limit any further
fragmentation of sagebrush communities, which are critical to many species on many BLM
lands, and which is an increasingly imperiled ecosystem.

The flip side of habitat fragmentation is maintaining migration corridors and other
ecological linkages. The conservation biology literature indicates it is probably more effective to
preserve existing corridors/linkages than to attempt to create new ones. It is crucial the EIS
identify all existing migration and other movement corridors. The RMP must ensure that
management actions authorized by the RMP protect the ecological integrity of these corridors
and linkages. Big game migration routes have been widely documented, but riparian areas,
mountain ranges and ridges, and other areas serve as important linkages among habitats (and
even eco-regions) that must be preserved. Ensuring that corridors remain as wide as possible is
the best way to ensure that they are in fact effective.
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The principles of island biogeography should also guide BLM in creating protected areas.
Here, an obvious application is the creation of ACECs. Modern conservation biology has firmly
established that larger protected areas are of greater value, and are more effective, than smaller
areas for maintaining the ecological integrity of a protected area. Consequently, when BLM
designates ACECs, or other areas, to protect wildlife, it should ensure they are large enough to
protect the species, habitat, or ecological attributes for which the ACEC is created.

We also request that BLM consider and enunciate in the RMP a policy relative to habitat
“edge.” Increasing edge has been common in classical wildlife management because it was
perceived as a means to increase biological diversity, or more particularly, as a means to benefit
certain games species. Modern conservation biology, however, recognizes a number of
problems associated with increasing the amount of edge, such as: modifying microclimates
needed by some species, increasing impacts of wind in some communities, increasing the
incidence of fire, and increasing predation and competition from exotic and pest species that are
often well adapted to the disturbed conditions that characterize ecological edges. Furthermore,
even if increasing edge increases overall biological diversity, it can be harmful to certain, usually
rare and/or specialized, species. Similarly, increasing edge can be problematic for species that
require large, undisturbed blocks of habitat, such as many predators. We believe it would be
inappropriate to increase edge to the detriment of rare or highly specialized native species or
species that need large contiguous habitats, and the RMP must ensure that this does not occur.

It may be impossible to fully protect biological diversity (and to effectively
manage many other resources) without considering other landowners and landholdings within
the RMP area. Therefore, we request that the EIS consider other landholdings relative to BLM’s
efforts to protect biological diversity. Land exchanges could be warranted in some
circumstances, and if so the RMP should provide for initiating any needed legislative authority
or other processes. The Land and Water Conservation Fund, as well as the new Land
Conservation, Preservation and Infrastructure Improvement Fund, are two funds that might allow
acquisition of important inholdings, or other lands, in fee simple or perhaps via other
mechanisms such as conservation easements. The RMP should establish a program or at least
guidance for how BLM will attempt to work with other landowners relative to biodiversity
protection efforts, and make provision for accessing funding needed to implement those efforts.

It is critical to note that biological diversity encompasses far more than just species
diversity. Genetic diversity and the diversity of biological communities are also components of
biological diversity. Consequently, the RMP should make provisions for maintaining these
elements of diversity, although our reservations regarding increasing edge should be borne in
mind relative to modifying community level diversity.

It is also critical to note that protecting biological diversity can only be dealt with
appropriately at the planning level; it certainly cannot be dealt with appropriately or effectively
at a project-specific level. The reason for that is readily apparent: fragmentation, connectivity
and other factors affecting biological diversity are inherently landscape level considerations, not
site specific. The project level is simply too small a scale to effectively consider what are
inherently ecosystem level concerns and processes. The import of this is that the RMP should
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establish specific, binding limits on road densities and other disturbances that cannot be
exceeded in the planning area. This is the only way to ensure biological diversity is preserved,
and that ecosystem attributes are not “nickel and dimed” to death by individually small but
cumulatively significant site-specific projects. The BLM should consider bio-regional plans
developed by the Nature Conservancy in assessing broad-scale needs relative to biodiversity
protection.

Part and parcel of planning for maintaining biological diversity via ecosystem-based
management is a need to ensure that indirect and cumulative impacts of management actions are
fully considered. As noted above, the NEPA regulations provide guidance in this regard.
Cumulative impacts are the incremental impacts of actions, past, present and future, regardless of
whom undertakes them. See 40 C.F.R. §1508.7. Indirect effects of an action are further removed
from the action itself, but still are reasonably foreseeable. See 40 C.F.R. §1508.8. See also 40
C.F.R. §1508.25(c). It is worth noting that the ESA provides somewhat similar definitions for
these concepts that are applicable to listed species. See 50 C.F.R. § 402.02 (defining actions,
action areas, and effects of the action in very broad terms). The RMP EIS must take special care
that these “second-order” impacts are fully considered and analyzed if BLM is to meet its legal
mandate for ecosystem management and preserving biological diversity. Again, these
considerations should not and cannot be left to the project level because the perspective at that
point is too constrained to permit meaningful ecosystem level analysis.

Riparian Areas

The RMP area contains remarkable riparian areas that are vitally important to the
ecological health of the region. Properly managing riparian areas is a critical component of
managing for biological diversity and for meeting many other needs. Only about 1% of the lands
managed by the BLM are wetlands, yet these are some of the most ecologically important
landscapes under BLM jurisdiction. Consequently, and as discussed above, it is critical that the
Clean Water Action Plan and Riparian-Wetlands Initiative be fully implemented by the RMP,
and that riparian areas be afforded ACEC protection.

Riparian areas and wetlands provide rare oases of lush vegetation and water in an arid
environment. As a result, they are rich in wildlife like birds, deer, elk, amphibians, fish, cougar,
bobcat, and other species. They also improve water quality by filtering sediment and other
pollutants, stem erosion, improve groundwater reserves, reduce the risk of flash flooding, and
provide shelter for wildlife. They are also often home to important cultural sites. See BLM's
Riparian-Wetlands Initiative for the 1990's (RWI) at 7-8; BLM Handbook H-1737.08-09.

Because of the critical importance of these areas, two Executive Orders require their
protection. Executive Order 11988 (1977) requires federal agencies to avoid adverse impacts
associated with the occupancy of floodplains. Executive Order 11990 (1977) requires federal
agencies to minimize the destruction, loss, or degradation of wetlands, and to preserve and
enhance the natural and beneficial value of wetlands. Further, all federally approved activities
must include all practical measures to minimize adverse impacts to wetlands and riparian areas.
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The BLM's policy is to “maintain, restore, or improve riparian-wetland ecosystems to
achieve a healthy and proper functioning condition that assures biological diversity, productivity,
and sustainability. . .” BLM Handbook H-1737.06. RMPs must “recognize the importance of
riparian-wetland values, and initiate management to maintain restore, improve or expand them.”
Id. at 1737.06.B.4.

The cornerstone to effective protection of riparian areas is the completion of a
comprehensive inventory of the riparian and wetlands resources within the bounds of the RMP
area. These areas should be identified and their functioning condition should be evaluated. See
RWI at 16 (noting need for inventories). “Improving the functioning condition of these areas is
the focus of BLM’s riparian-wetland restoration goal.” RWI at 11.

Based on the critical importance of riparian areas, and the considerations set forth above, we
urge the BLM to incorporate into the RMP specific, measurable riparian and wetland area
protections. These include, among other things:

 Completion of “a broad inventory” of all riparian areas and an evaluation of their
functioning condition pursuant to BLM Manual MS-1737.22 (“Inventories are usually
conducted prior to preparation of . . . RMPs;” and “an RMP will generally require broad
inventory”). This inventory should be done prior to preparation of the RMP EIS and
should be presented in it.

 Specification of the steps that will be undertaken so that riparian areas that are not in
properly functioning condition can be restored, and how the condition of areas that are in
properly functioning condition will be maintained.

 Exclusion of ORVs from riparian areas and wetlands except on designated routes;
 Incorporation of riparian and wetland area protection with protection of the associated

watersheds. BLM Manual MS-1737.32; Clean Water Action Plan.
 Assurance that livestock grazing standards and guidelines and Fundamentals of

Rangeland Health are complied with, and that livestock grazing is excluded from riparian
areas as needed;

 Development of an effective monitoring program that measures biodiversity and wildlife
populations, soil erosion, vegetation health, the presence of non-native species, water
quality and quantity, and the impacts of other uses such as grazing, ORVs, recreation
uses, and other activities;

 A prohibition on oil and gas leasing and development in riparian areas, or a requirement
for no surface occupancy stipulations. Analysis should be provided in the EIS of how
mineral development and associated impacts such as waste pits, roads, pipelines and
other uses will be regulated so as to avoid impacts to riparian areas and wetlands;

 A prohibition on the issuance of rights-of-way in riparian and wetlands areas, or in areas
where such use would adversely impact riparian areas;

 Identification of lands for acquisition in riparian or wetlands areas that are ecologically,
hydrologically or geologically linked to BLM wetlands and crucial to their functioning;

 Designation of riparian areas and wetlands as ACECs .
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ELEMENTS OF THE RESOURCE MANAGEMENT PLAN STATEMENT OF
DESIRED OUTCOMES AND ALTERNATIVES FOR CONSIDERATION IN THE

ENVIRONMENTAL IMPACT STATEMENT

Statement of Desired Outcomes

As noted above, BLM’s land use planning handbook requires BLM to provide a
statement of desired outcomes in its land use planning process. BLM Handbook H-1601-1, II.2.
Elements of a statement of desired outcomes for oil and gas extraction activities were discussed
above. Here we present more general considerations that should guide the statement of desired
outcomes. The various laws that collectively establish a requirement to engage in ecosystem
management and ensure protection of biological diversity also establish elements of a statement
of desired outcomes.

As required by the ESA, BLM should seek to conserve the ecosystems upon which
endangered and threatened species depend on in the RMP area. As required by the Clean Water
Act, BLM should seek to restore and maintain the chemical, physical, and biological integrity of
all waters in the RMP area. Additionally, the plan should seek to eliminate the discharge of
pollutants into waters in the RMP area, “provide for the protection and propagation of fish,
shellfish, and wildlife,” and provide for “recreation in and on the water[s]” in the RMP area. 33
U.S.C. § 1251(a)(1)-(2). The Clean Air Act declares a national purpose to “protect and enhance
the quality of the nation’s air resources so as to promote the public health and welfare . . .” 42
U.S.C. § 7401(b)(1). Pursuant to FLPMA, BLM should ensure that public lands in the RMP area
are managed to protect the “quality of scientific, scenic, historical, ecological, environmental, air
and atmospheric, water resource, and archeological values,” as well as ensure compliance with
the definitions of multiple use and sustained yield. 43 U.S.C. §§ 1701(a)(8), 1702(c) and (h).
No unnecessary or undue degradation of the public lands can be allowed. 43 U.S.C. § 1732(b).
BLM’s Fundamentals of Rangeland Health and the grazing standards and guidelines are a
blueprint for ecosystem-management-based goals that BLM should apply to all activities in the
RMP area. See 43 C.F.R Subpt. 4180. Likewise, the Clean Water Action Plan and Riparian-
Wetlands Initiative establish goals for watershed planning that should be adopted in the RMP.
The Wilderness Act should provide the desired outcome for all BLM roadless areas, namely they
should be managed so that they remain “an area where the earth and its community of life are
untrammeled by man, where man himself is a visitor who dos not remain.” 16 U.S.C. § 1131(c).
Taken together, these laws define what BLM’s statement of desired outcomes should be under
the RMP, and the RMP should ensure such outcomes are implemented on the ground. The report
“Conservation Management of America’s Public Lands: An Assessment and Recommendations
for Progress 25 Years After FLPMA”14 provides further guidance on many of these elements and
should be considered by BLM as it adopts a statement of desired outcomes for the RMP.

Alternatives

To ensure the above desired outcomes occur, BLM must develop alternatives in the EIS
that explicitly incorporate the above legal obligations, and the preferred alternative certainly
must meet these legal standards. Alternatives embodying these elements must not be treated as

14 A White Paper by the National Wildlife Federation and the Natural Resources Defense Council, October 2001.
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straw men whose only function is to provide “extremes” against which to contrast “moderate”
alternatives because all of the elements (affirmative protection of endangered species, restoration
of the ecological integrity of the Nation’s waters, etc.) are legally required and have been
established as the desired outcome for the public lands by Congress. To the contrary, BLM must
provide full, careful, and objective consideration of alternatives embodying these elements.

As noted above, under the CEQ regulations rigorous analysis of all reasonable
alternatives is “the heart” of an EIS. Under the FLPMA, the chosen alternative must “best” meet
the needs of the American people as a whole. The FLPMA makes it explicitly appropriate that
not all uses be accommodated in all areas, and requires consideration of the relative values of
resources, which cannot be defined in solely economic terms. The elements of an alternative
outlined here are appropriate and reasonable under these standards, and thus should be fully
considered in the EIS and adopted by BLM in the RMP.

Thank you for considering these comments and please contact me if you have any
questions.

Sincerely,

Bruce Pendery
Director of Public Lands

Wyoming Outdoor Council


